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PREFACE. 



Tex object and deagn of th\a Work, as indicated by the title, is to 
fdrnish to Justicxs ov the Peace and Constables, a summary of the 
law in relation to their powers and duties, witb all the necessary forms 
of proceeding. But a short space of time has been allotted for the 
preparadon of the work, and its progress has been attended with many 
perpleidng difficulties; the author, nevertheless, flatters himself that he 
is enabled to present to those officers of the law, for whose benefit it 
has been more immediately intended, such a work as they haye long 
been in need of, to guide them in the discharge of those important 
dnties which they have taken upon themselves to perform. 

Much, it is true, has already been written upon the subject of the 
duties of Mi^trates, and our libraries are fiivored with the excellent 
and popular works of Cowen, Barbour, Edwards, Pennington, Swan 
and others ; yet the local legislation of the various States, calls, in each 
instance, for a work more immediately adapted to the peculiar legislation 
of such States. The treatise of Mr. Cotton, prepared in 1844, as 
also that prepared by Mr. Asbury in 1850, are now entirely out of 
print. These have been the only works prepared for the use of 
Justices of the Peace in this State. They were both equally deserv- 
ing of the &vor which they received ; — ^but since the publication of 
those works, our statute laws have been materially changed in many 
respects, and a work adapted to our present statutes, i^ms to be 
earnestly demanded at the present time. 

It has been the design of the author to give all such forms as both 
Justices and Constables would require to aid them in the discharge of 
their rRspective duties } the collection which the work embraces, includes 
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those both original and selected. For the selected forms, the author 
is indebted to Edwards' Treatise, third edition, Barbour's Criminal 
Law, Cotton's Treatise, Asbury's Justice, and the late excellent edition 
of Cowen's Treatise, by William Tracy, Esq. A collection of original 
and selected forms for common use in the transaction of buaness, has 
also been added, trusting that it may render the work not only more 
acceptable to the Justice, but that it may be found generally useful to 
the business man. The country Magistrate is invariably the person 
upon whom his neighbors rely for their conyeyancing, the drafting of 
their contracts, and generally the preparing of all such writings as 
may be requilred in the course of their business transactions ; 
hence the collection of Forms contained in Part Fifth will be found 
almost indispensable to the Justice in the discharge of his 'duties. 

Some few typographical errors have been discovered in the work, 
but too late for correction ; these, however, will readily be observed 
by the reader, and the intention will no doubt be at once understood. 

The author would here take occasion to express his gratitude to his 
friends, and especially to the members of the Waukegan Bar, for the 
interest they have so warmly manifested in his success, and for their 
many kind offices in affording him such aid as he has, from time to 
time, solicited in preparing the following pages. 

THE AUTHOR. 
Waukegan, III., 1856. 
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PART t^IRST. 

OF JUSnOES Of THE PEACE, THEIR ELECTION AND QUALIFICA- 
TION, AND PEOCEEDINGS BEFORE THEM IN CIVIL CASEa 



CHAPTER I. 

OF THE OFFICE OF JUSTICE OF THE PEACE. 

I. Of the Justice. 
n. Of the Election of Justices. 

1. In Counties not adopting Totm Organization. 

2. In Counties adopting Town Organization. 
m. Of Qualification. 

IV. Of Resignations. 

I. OF SHE JU8TI0X. 

Justices of the peace are defined to be public officers invested with ' 
jadicial powers for the purpose of preyenting breaches of the peace ; 
and bringing to punishment those who have violated the law.^ They 
are so called, says Dalton, becanse they be judges of record, and 
iriihal, to pnt them in mind (by their name) that they do justice, 
whieh is, to yield to eveiy man his own, according to the laws, cus^ 
toms, and statutes, ?dthont respect of persons. The common law has 
ever bad a special care and regard fer the conservation of the peace ; 
fiwr peace is the very end and foundation of civil society — and, there- 
fore, before the constitution of justices was invented in England, 
there were peculiar officers appointed by the common law for the 
maintenance of the public peace, and were called conservatores pads, 

a)BoaT.L. D. 761. 
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They were siinply oonseryators of tihe peace, which power they either 
cLiimed by preacription, or were bound to exercise it by the tenure of 
their Linds ; or, lastly, were chosen by the freeholders in fiill county 
court before thje sheriff; the writ lor their election directing them to be 
chosen " de probumbiu et potentioriha comitcUus sui in cuttodus pet- 
cis^' (concerning the more worthy, and c&pable persons of his county 
(to be) keepers of the peace.) But when Queen Isabel, the wife of 
Edward 11. had contrived to depose her husband by a ftroed resignar 
tion of the crown, and had set up his son Edward IH. in his place ; this 
being a thing then without example in England, it was feared would 
much alarm the people. To prevent, therefore, any risings, or other 
disturbances of the peace, the new King sent writs to all the sheriffii of 
the realm, giving a plausible account of the manner of his obtaining 
the (ax)wn, and withal commanding each sheriff that the peace be kept 
throughout his bailiwick on pain and peril of disinheritance, and loss of 
life and limb— -«md in a few weeks after the date of these writs it was 
ordained in parliament that for the better maintaming and keeping of 
the peace in every county, good men and lawful, who were no main- 
tainers of evil, or barretors in the countiy, should be txsngned to keep 
the peace. And in this manner, and upon this occasion was the elec- 
tion of the conservators of the peace taken from the people and given 
to the King ; this assignment being construed to be by the King's per- 
nussion. But still they were only called conservators, wardens or keep- 
ers of the peace, till the statute 34 Edw. m. c. 1, gave them the pow- 
er of trying felonies ; when they acquired the more honorable appella- 
tion of justices.^ The statute of 36 Elizabeth, it seems, however, is 
the first that names them justices of the peace,^ which was upwards of 
two hundred years after acquiring the appellation of justices. 

The power, office and duty of a justice of the peace depends on his 
commission, and on the several statutes which have created objects of 
his jurisdiction. His commiseion first empowers him to conserve the 
peace ; and thereby gives him all the power of the ancient conserva- 
tors at the common law, in suppressing riots and affirays, in taking se* 
ourities for the peace, and in apprehending and committing felons and 
other crimmals. And as to the powers given to one, two or more juj»- 
tices by the several statutes, which firom time to tune have hei^>ed upon 
them such an infinite variety of business, that few care to undertake, 
and fewer understand the office ; they are such, and of so great im 
portance to the public, that the countiy is greatly obliged to any wor- 

(1) Bl. Gam. 860. (3) IMt. Jnst. 6. 
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thy magisimte, that, wiihoxtt siiiistor views of hk Own, will engage in 
iiiis troublesome service, and therefore, if a well>meaning justice makes 
any undesigned slip in his practice, great lenity and indulgence are 
shown to him in the courts of law ; and there are many statutes made 
to {ffotect him in the upright discharge of his office. But on the other 
hand, any malicious or tyrannical abuse of their office is usually severely 
punished.^ 

If ma^strates were always held liable for eveiy trifling mistake they 
con^nit in the perfonnance of their various official duties, few persons 
would be found willing to accept an office of so little j»x>fit and attend- 
ed with such great risk. Courts, therefore, from necessity, are bound 
to view their acts with reasonable indulgence, and if they are govern- 
ed by good fiiith, and act witlun their jurisdiction, they will not be held 
liable for errors of judgment in matters of mere fbrm.^ 

The office of justice of the peace was introduced by our fore&thers 
at tiieir migration ; and in all particulars then applicable, or which have 
onoe become applicable, to this jurisdiction, may be considered as pos- 
sessing here the general character and functions allowed to it in En^ 
land, by force of the statutes which had there created and regulated 
this ancient and important office.* In this State as well as the States 
of the Union generally, the statutes since enacted, have enumerated 
the powers and duties of justices of the peace, both in civil and crimi- 
nal matters; so that now there is little, if any occasion to recur to the 
ancient English statutes for the powers of this office ; and perhaps, the 
enumeration itself will preclude to a certain extent such recurrence. 
The office, therefore, exists in this country, jMincipally, if not entirely 
according to our statutes. 



n. OF THE BLBCTION OF JUSTICES. 

By Art. Y. i 27 of the constitution of this State it is declared that 
*' There shall be elected in each county in this State, in such districts as 
liie General Assembly may direct, by the qualified electors thereof, 
a competent number of justices of the peace, who shall hold their 
offices for the term of four years, and until their successors shall have 
been elected and qualified, and who shall perform such duties, receive 
such compensation, and exercise such jurisdiction as may be prescribed 
by law." 

(i) I n. Com. 864. (9) Ereeee B. 146. (8) 1 Hm. B. 489. 
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1. In Cawtiiei not adapting Tawnshtp Organizaiian. 

By section 16 of the act entitled " An act establishing county courts 
and providing for the election of justices of the peace and constables, 
and for other purposes,'' Approved Feb. 12th, 1849, and in force April 
13th, 1849, it is enacted that " On Tuesday after the first Monday in 
November in the year eighteen hundred and forty-nine, and on the 
Tuesday after the first Monday in November quadrennially, forever 
thereafter, there shall be elected in each of the several counties of 
this State now organized, or that may hereafter from time to time be 
organized, and m the districts now established in pursuance of the 
laws of this State, or that may hereafter be established and by the 
qualified electors thereof, the number of justices of the peace and con- 
stables to which such counties are now entitled by law, or to which 
they may hereafter from time dme be entitled ; and said justices of 
the peace and constables so elected shall exercise the same powers 
and jurisdiction, and perform the duties, and be under the liabilities, 
in all respects whatever, of the justices of the peace and constables 
now in office, and be entitled to the same foes and emoluments, or 
such as may be provided by law." 

By Chap. LIX. of the Revised Statutes title, " Justices of tue 
Peace and Constables," pp. 813, 814 which is understood as being 
referred to by the foregoing section ; it is provided as follows : 

'' Sec. 2. Two justices of the peace and two constables shall be 
elected in each election precinct in each county, except that precinct 
in which the county seat is located, in which there shall be three jus- 
tices of the peace and three constables elected.'^ 

"Sec. 6. The County Commissioners' Court* of any county may, 
when they deem it necessary, cause an election to be held in the pre- 
cinct in which the county seat is located, for the election of one addi- 
tional justice of the peace and two.constables, who shall hold their 
offices until the next quadrennial election of justices of the peace 
and constables, and until others are elected and qualified. At such 
quadrennial election, the whole number of justices of the peace and 
constables to which each precinct is herein entitled, shall be elected." 

By the foregoing sections, it will be seen that each precinct, or elec- 
tion district, in counties not adopting Township organization, is entitled to 
two justices and two constables, except that in which the county seat is 
located, which may have four justices and five constables. 

I I ■ i^i.^ ■■■■■■■■ I ■ ■■»■■■■■ ■■■■■» ■■ 1 ■■ ■ ■ 1^1 ^ti^^^m^^^^^^^^m^^m^^mm^^ m ■- ■ ■ , 

(1) Now Ooonty Court. 
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PcH^mey.— Whenever any vacancy happens in the offioe of the jus- 
tice of the peace, it is made the duty of the clerk of the County Court 
to issue his oiders to the Judges of Election in the precinct in which 
the vacancy shall happen, requiring them on a certain day therein nam- 
ed, not less than twenty days irom the issuing of such order, to hold an 
election, to fill such vacancy, which order is to be immediately delivered 
by said clerk to the sheriff of the county, and by him, within five days 
thereafter, delivered to the Judges of election to whom directed, when 
the Judges of election, shall, in pursuance of said order, hold said elec- 
tion.^ 

2. In Counties adapting Township OrganizatCon, 

By the act to provide for Township organiacation, approved Februa- 
ry 17th, 1851, Art. 3, Sec. 2, it is provided that two justices of the peace 
and two constables shaU be elected in each town on the first Tuesday in 
April, at the time of choosing town officers', once in four years, only, 
except to fill vacancies. By an act amendatory to the foregoing act, ap- 
proved February 27th, 1854, Sec. 15, it is enacted '^ That in all towns 
having a population of more than two thousand inhabitants, it shall 
be lawful for the qualified voters thereof to elect one justice of the 
peace and one constable for each and every thousand of its inhabit- 
ants, until the population shall reach five thousand, after which, the 
number of justices of the peace and constables shall not be increased. 
Said justices of the peace and constables shall be elected in the same 
manner, and shall hold their offices for the same term of time as other 
justices of the peace and constables. Said justices of the peace shall 
be conmiissioned by the Governor, and shall have the same jurisdic- 
tion, power and authority, and be subject to the same liabilities, and 
shall execute bond and be sworn in the same manner as other justices 
of the peace." 

It seems to be rather an unwise provision in having the term of office 
of justices and constables all expire at the same time, for as it now is, it 
not unfrequently happens that confusion arises, in determining who 
shall hold over, or who is the successor of a former incumbent. For in- 
stance, in a town or precinct having two justices of the peace, when 
their term of office expires, two diffisrent persons are elected to succeed 
them, one of which fails to qualify ; the question arises, which of the 
former justices holds over. Under this state of things, probably neith- 
er can claim the right of holding over. If, however, a town should 

(1) See act attabUAiog County Oourte, &o., 1849, wettoiu 6 ftnd 19. 
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neglect to choose the number of justices or constables, that it would be 
entitled to, but should elect a less number than allowed by law, it has 
been decided that this would oust all those of the preoedmg term ; neithr 
er of the former incumbents could hold oyer on the pretense that no 
person is chosen in his place, notwithstanding there may have been a 
full number for the preceding t^m.^ 



/ 



in. OF QUALIFICATIONS. 

By the iteiriqed Statutes ohap. LIX. sec. 0, it is enacted, '' That jus- 
tices of the peace aiMj constables shall, before entering upon the duties of 
their respective offices, toe *^om, faithfully to perform the duties of 
their respective offices according to la«, «nd to the best of their under- 
standing." 

** Seo. 10. Every justice of the peace, before eii«odng upon the 
duties of his office, shall execute and deliver to the clerk of the vi^ujity 
commissioners' court^ of his county, and withm twenty days after his 
said election, a bond to be approved by said clerk, with one or more 
good and sufficient securities, in the sum of not less than five hundred 
nor more than one thousand dollars : conditioned that he will justly 
and fairly account for and pay over all moneys that may come to his 
hands under any judgment or other wise, by virtue of his said office : 
and that he will well and truly perform all and eveiy act and duty 
enjoined on hun by the laws of this State, to the best of his skill and 
abilities. Said bond shall be made payable to the county commission- 
ers of the county in which such justice of the peace shall be elected, 
and their successors in office, for the use of the people of the State of 
Illinois, and shall be held for the security and benefit of all suitors 
and others, who may be injured or aggrieved by the official acts or 
misconduct of such justice of the peace." 

There may be some doubt as to whom the bond of a justice of the 
peace should be made payable, under our later statutes. In counties 
adopting township organization, it should, doubtless, be made payable 
to the Board of Supervisors, and in counties not adopting town organi- 
zation, it is, perhaps, proper that it should be made payable to the 

County Court of the proper County. 

- 

(1) 17 Wend. Sl. (2) OSeik of the County Court. 
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Form of Oath of Offlee ofJutHee of the Peace. 

STATE OF ILLINOIS, > 
Late OoiTNTT, ) "' 

I^ ■ ,.beipg elected a Justaoe of 

the Peace, in and for the Ooonty of X«£9> in ihe State of Illinois, do 

Boieaalj sirear, (or c^ffmn^) that I will support the Constitution of the 

United States, and of the State of Ilfinois, and that I will fidthfuUy 

perform the duties of my said office accc^ding to law, to the best of my 

understanding. 

I do solemnly swear, (or affirm^ as the caee may he,) that I have 

not fought a duel, the probable issue of which might have been the death 

of either party, nor been <a second to either party, nor in any manner 

aided or assisted in such duel, nw been knowingly the bearer of such 

ohaUenge or acceptance, ednoe the adoption of the constitution, and that 

I will not be so engaged or conoerned, directly or indirectly, in or about 

any such duel, during my continuance in office. So help me God. 

Subscribed and Sworn to, before me, \ A. B. 

this day of A. D. 18—. 

J. 0. BmnLKcoMi, 
Clerk of Co. Court of Lake County. 

It is made the duty of the clerk of the county court to endorse the cer- 
tificate, of this oath upon the commission of the justice, upon receiving 
or delivering out the same. ' 

Form of Official Bond ofJuetiee of the Peace. 

Kwow ALL Mkn by thxsb pbksbnts, That we, ^ as principal, 

and and as sureties, are held and firmly bound unto 

the Board of Supervisors, {or cu the case may he,) of the 

County of , and their successors in office, for the use of the 

people of the State of Illinois, in the sum of dollars, (not less 

than five hundred nor more than one thousand ddOars^ to be paid to 
the said Board of Supervisors, (or — ew the ease may he,) and 
their successors in office, for the use aforesaid ; for the payment of which, 
well and truly to be made, we bind ourselves, our executors and ad- 
ministrators, and each of them firmly by these presents. Sealed with 
our seals, and dated this day of A. D. 18 — . 

WnsRSAS, at an election lately held in the town of — ^ (or pre- 
cinct of ) in the county aforesaid, the above bounden— — 
was duly elected a Justice of the Peace, in and for said county. 
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Now, therefore, the condition of this obligation is sneh, that if the 

above boonden shall jnsdy and Mrlj aoooont for and pay oyer 

all moneys that may come to his hands, under any judgment or other- 
wise, by virtae of his said office ; and shall well and truly perf(»m all 
and eyery act and duty enjoined on him by the laws of the State of 
Illinois, to the best of his skill and abilities, then the aboye obUgation 
to be void, otherwise to remain in fall foroe-and efieot. 

(Seal.) 

(Seal.) 

(Seal) 

Great care should beezennfled by justtoe^ elect in steps for quaiificar 
tion, in pursuing the law strictly, that questions in the future, may be 
avoided, and particularly, in relation to &» bond ; in the case of Tke 
People y. PeroeUs,^ where a justice elect, had within twenly days after 
his election, filed his official bond in compliance with the statute in 
such cases made and provided, except that the condition thereof, omi<r 
ted to recite the following requirement: *' and that he will well and 
truly perform all and every act and duty enjoined on him by the laws 
of this State, to the best of his skill and abilities;' ' and after the expi- 
ration of twenty days, as aforesaid, he filed a new bond with other se- 
curities, containing the provimons omitted in the first; it was held that 
the first bond was insufficient, that the second was not filed within the 
time required by the statute, and that therefore, the office became vacant. 

Justices of the peace, when qualified according to law, have jurisdic- 
tion throughout their county.^ 

Justices of the peace who have given bond and received commissions 
according to law, are authorized and empowered, and it is made their duty 
to receive money on all notes and demands which may be placed in their 
hands for suit or collection, and upon all judgments rendered by them 
prior to the issuing execution thereon.' 



IV. OF RSSIGNATIONS. 



Resignations of the office of justice of the peace must be made to 
the* clerk of the county court of the proper county, who is rec^uired to 

(1) 8 Gilm. 59. (2) Rer. Stat. 814, see. 7. 

(8) RefT. Stet. 816, tM. 19. 
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immediately enter the date of every sQoh resigiiation in a book provided 
for that pnrpoee, which book, or a certified copy of entries therein, 
will be received as evidence in all oonrts within the State.^ When 
any justice of the peace resigns his office, or removes from the county, 
or fitMn the township or precinct in which he was elected, it is his duty 
to deliver over his docket and papers relating to the buaness transacted 
before him, to the nearest justice of the peace in his county, and to 
return to the office of the clerk of the county court all copies of the 
statutes which he may have received from that office ; and in case of 
the death of any justice of the peace, it is the duty of the person hav- 
11^ possession of such docket, papers and statutes, to deliver them over 
as aforestud.* 

A person who has been elected a justice of the peace for a prednct, 
if he is subsequently elected to the same office for a township, and ac- 
cepts the latter, it is an implied resignation of the first office which be- 
comes vacated.* 

a) Ber. Stat. 815, lee. 15. (S) Rer. Stet. 8tl, sw. IIS. (8) 15 lU. 875. 
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CHAPTER II. 

OF THE JURISDICTION OF JUSTICES OF THE PEACE IN 

CIVIL CASES. . 

I. Of what thb Justice has Jubisdigtion to Hxab and Deter- 
mine. 
n. Of Jurisdiction of the Subject Matter. 
m. Of Jurisdiction of the Person. 
IV. Of Proceedings without Jurisdiction. 

I. of what the justice has jurisdiction to hear and determine. 

A justice's court is one of limited jurisdiction. The Statute is the 
charter of its authority ; and whenever it assumes jurisdiction in a case 
not conferred by the statute, its acts are null and void.^ The jurisdic- 
tion of the justice is conferred by statute, and in its exercise he must 
proceed in strict conformity with the manner prescribed.' 

By Beyi[^ Statutes, chap. LIX., title, '* Justices of theTbace and 
Constables,*' sec. 17, it is enacted that, "Justices of the peace shall 
have jurisdiction in their respective cotmties, to hear and determine all 
complaintfi, suite and prosecutions of the following description : 

'' 1st. In actions of debt on bonds, oonthicts, agreements, promisso- 
ry notes, or other instruments in writing, in which the amount claimed 
to be due, does not exceed one hundred dollars. 

''2d. In actions of assumpsit upon any contract or promke, verbal 
or written, express or implied, for a valuable oonaderation in which the 
amount claimed to be due does not exceed one hundred dollars. 

''3d. In suits brought for goods, wares or merchandise, sold and 
delivered ; for work and labor done, or services rendered ; for money 
had and received ; for money lent ; for money received by the defend- 
ant, for the use of &e plaintiff; or for money paid by the plaintiff, for 
the defendant at his request ; in which the amount dauned to be due 
does not exceed one hundred dollars. 

(1) 1 Seam. 287. (2) 2 Beam. 469. 
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"4th. Ib suits for money claimed to be due xxpoo, unsettled ao- 
eoimta, in which the balance daimed to be due does not exceed one 
hnndred dollars. 

'' 5th. In suits for mooBj claaned to be due upon setded accounts 
between individuals, in which the balance ascertained to be 4inpaid shall 
not exceed one hundred dollars. 

" 6th. In all suits upon contracts or promises for rent, and in cases 
of distress for rent, upon landlords' warrants, in which the amount 
claimed to be due does not exceed one hundred dollars. 

" 7th. In actions of debt for trespass, by cutting tin^ber in which 
the amount daimed does not exceed one hundred dollars. 

'' ^th. In actions for money chiimed to be due for specific articles 
of property whether claimed to be due by bond, note, or other instru- 
ment in writing, or upon a promise express or implied, in which the 
value of the property claimed does not exceed one hundred dollars. 

" 9th. For all debts or demands claimed to be due not exceeding one 
hundred dollars, in which the action of debt or assumpsit will lie. 

" 10th. In all aotions in which an executor or administrator is 
pkintaff, or for property pun^iased at an executor's or administrator's 
sale, where the amount claimed does not exceed one hundred dollars. 

" 11th. In all aotions in which an executor or administrator is de- 
fendant, where' the amount claimed dees not exceed twenty dollars. 

" 12th. In all actions of trespass on personal property, and of tro- 
Ter and conversion, in which the damage claimed does not exceed one 
hundred dollars* 

'' 18tfa. [This paragraph of the section ^ves jurisdiction in cases of 
assault and battery and af&ays, which will be treated upon in another 
part of this work.] 

'^ 14tli. In all actions against sheriffi, coroners and constables for 
malfeasance, misfeasance or nonfeasance in office, wherein the amount 
ehumed does not exceed one hund^red dollars. 

** The provisions of this section shall apply as well to proceedings 
oommenced by attachment, as to other cases." 

" Sbc. 18. In all suits provided for in the preceding section, the 
jurisdiction of the justice shall be deemed to extend to cases in which 
the original claim, debt, demand or damages may have origmally ex- 
ceeded the sums of one hundred dollars, and twenty dollars respective- 
ly, but which shall have been reduced by fair credits below those sums." 

By a late act, entitled *' An act to ext^d the jurisdiction of justices 
of the peace," Approved Feb. 15, 1855, it is enacted, "That the ju- 
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risdiction of justices of the ^eaoe be and the same ill hereby extended 
so as to include all actions ibr trespass npon reid estate where the som 
claimed does not exceed one hundred dollars.''^ 

As we have already seen,^ the courts ftcm necessity will view the 
acis of justices of the peace with great indulgence ; and where a justioe 
has jurisdiction, but proceeds erroneously, he is not a trespasser ; but 
where he has not jurisdiction, it is othennse, and he will be held a 
trespasser.* 

A suit before a person assuming to aot as a justice of the peace, will 
not be dismissed on motion for the reason that he is not a legal jusdce 
of the peace. It is sufficient that he assumes to4ict in such capacity ; 
his right to act cannot be collaterally examined.^ 

In suits where the original claim, debt or demand exceeds one hun- 
dred dollars, and is to be reduced by credits, the credit must be bona 
fide and not given merely to gain jurisdiction.* The court will pre- 
sume such credit to be faur, until the contrary is shown.* 

Where a suit was commenced before a justice df the peace upon a 
note fi>r one hundred dollars, payaUe in twenty days, judgment was 
rendered for the plaintiff for that amount, and the defendant appealed 
to the Circuit Court, and there moved to di^iss tiie cause for want of 
jurisdiction in the justice* Held, that the justice had jurisdiction, as 
the &oe of the note did not exceed one hundred dollars, and the plain- 
tiff did not claim interest.^ 

If a controversy exists as to the amount of a set^, a party is not 
bound to give credit before the commencement of a suit for t^e exact 
amount to which the trial may show the party entitled.* Where actions 
are brought before a justice of the peace on two notes, returnable at the 
same time, which if consolidated would exceed one hundred dollars, a 
judgment on the first, is not a bar to a recovery on the second. Each 
note constitutes a separate demand." 

The question of 'jurisdiction with a justice of the peace, does not de- 
pend upon the amount of. the claim filed ; but the real amount due, as- 
certained from the evidence, furnishes the test.^^ 

A justice of the peace has jurisdiction of a set-off exceeding one hun- 
dred dollars where the balance claimed by the defendant does not exceed 
that sum, and it appears that if the balanee exceeds one hundred dollars, 
the justice must do one of two things ; either allow and set off so much 

(l)Seo3eu.lAtvs,1866,p.l39. (2) Ante, p. IQ. (8) Bieese 145. (4)2 011.129. 

(6)1 Seam. 168. (6) Id. 675. (7)2QU.880. (8)11IU.664. (9) Ibid. (10) 14 ni. 098. 



GhaP. 2.] JXTBIBDZCnON or THS 8UBJ10T MATTER. 29 

of the defendant's ektm aa will satisfy liie plabtiff's claim and give 
judgment fiMr the defendant, for costs, or dismiss the suit altogether.^ 

A justice of the peace has jurisdiction in an action oi trespass for 
injuiy to growing com, if the damages claimed do not exceed one hun- 
dred dollars f and has jurisdiction in an action against a constable, for 
taking property not subject to levy ; and against a constable and his 
sureties for &e recovery of single damages for his malfeasance in taking 
such property.* Single damages, likewise, can only be recovered be- 
fore a justice of the peace in an action against the constable for taking 
property exempt from levy ; but a suit should not be dismissed because 
the plaintiff has claimed for treble damages, by way of penalty, given 
by the statute, but the cause should be entertained and judgment given 
according to the evidence.^ 

In order to render the judicial proceedings or judgment of any in- 
ferior court valid, it is necessaiy that the court should have jurisdiction 
of the subject matter, and of the person.* 



n. 07 JX7RISDICTI0N, OF THB SUBJECT MATTER. 

It is a dear and salutary principle, that inferior jurisdictions not 
proceeding according to the course of the c(Hnmon law, are confined 
strictly to the authority given them. They can take nothing by impli- 
cation, but must show the power expressly given them in every instance. 
The sound rule of construction in respect to the courts of justices of 
the peace, is, to be liberal in reviewing their proceedings as fer as re- 
spects regularity and form, and strict in holding them to the exact lim- 
its of jurisdiction prescribed by the statutes.' Where the justice has a 
general jurisdiction of the subject matter, and has obtained jurisdiction 
of the persons, whatever errors he may commit in the subsequent pro- 
ceedings in the suit, will not render them void, but voidable only. 

K a court has no jurisdiction of the subject matter of the suit, con- 
sent of the parties cannot confer it,' although it may take away error. 
The law is well settled that in order to justify a court not of record 
in taking cognizance of a cause, it must have jurisdiction of the subject 
matter as well as of the person of the defendant.^ 



(1) 8 Scam. 298. (2) 14 lU. 267. (8) 15 m. 89. (4) Ibid. (6) 6 Wpnd. 170. 

(S) 1 Johns, eas. 20; 8 Scam. 194. (7) Bi«ese 82; 12 HI. 122. (8) 1 Soam. 658. 
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m. OF JUBISDICtlON OV XHB yXRSQN. 

The individual proceeded againBt, must in general, be notified in some 
legal form, in order to give tiie court or justice jurisdiction over hijn, 
for it is an indispensable requiate that before the rights of a party can 
be determined, either civilly or criminally, he shall have notice of the 
proceedings to be had, that he may have an opportumty of defending 
himself.^ 

It is essential to the exercise of all jurisdictions rendering judg- 
ments or decrees, affecting the person or property of the individual, 
where the proceeding is by summons directed to the defendant, that 
they should have indisputable evidence before them that the party to be 
affected by their judgment or decree is regularly before them, or, in 
other words, has been regularly summoned otherwise their proceed- 
ings are coram non judice, consequently, irregular and void. This 
appearance must be either actual or constructive. 

The plaintiff in a case where the defendant does not a^^ar, proceeds 
at his peril ; he is bound to see that all the antecedent proceedings are 
regular, and if they are not, he necessarily consents to meet the conse- 
quences of such irregularities.* If the defendant appears, however, 
and proceeds in the cause without objection to the process or service 
thereof, this will cure not only all defects and informalities therein, but 
also the want of process.* 

Objections to the proceedings of the justice on the ground that the 
defendant has had no notice, or but an insufficient notice of such pro- 
ceedings, are in the nature of a plea in abatement to tiie jurisdiction of 
the justice, and are required to be made at the first moment at which 
the defendant is able to make them / any objections to the process 
should always be made in the first instance ; it will be too late after 
pleading and. going to trial.* 

A justice can render judgment against a defendant only where pro- 
cess is personally served on him, or he appears in person before the jus- 
tice and waives process. 

A defendant cannot authorize a justice to render judgment against 
him by sending a letter to such justice requestmg him to enter judg- 
ment against the defendant in fevor of the plaintiff, for an amount named 
in the letter, altfrough the defendant expressly state that he waived 



{1) 4 Bl. Com. 282; 1 Soam. 617. (2) 1 Scam. 174. (8) Id. 267. 

(4) 4 Scam. 176. (6) 2 Calne 184. 
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the service of the process and aul^orized the judgment. A judgment 
obtained under such circumstances is not only voidable, b\it totally 
vtttd, and no one can acquire any benefit or right under it.^ 

But notice to the defendant need not in all cases be personal; the 
legislature may prescribe what notice shall be sufficient. Thus in suits 
l^ attaehment against the prc^rty of the defendant, personal service 
is in certain cases dispensed with, and the justice may entertain jurich 
diction of the causey and render judgment hr certain purposes. 



IV. OY PAOCEBDING WITH01I*r JTRISDICTION. 

It is a general and well settled rule, that where a court of special 
and limited jurisdiction, like that of a justice of the peace, has neither 
jurisdiction of the subject matter of the suit, nor of the person of die 
defendant, everything done therein is absolutely void, and all are tres- 
passers who are concerned in the proceedings.^ But this rule, so far 
as respects the officer serving the process, is somewhat modified.* 

A justice may also be liable as a trespasser, where there is not a total 
want of jurisdiction, but where some proceeding or proof is wanting, 
which is necessary, in order to give him authority to act in the particular 
case ; as, if he issue an attachment without any proof of absconding or 
concealment, as provided by the statute in such cases, which being exe- 
ented, not only the justice, but also the plaintifiT, would be liable as tres- 
passers ; but in such case the constable would be excused, the process 
being regular upon its face.^ 

In justices' court, no formal plea to the jurisdiction of ^e court is 
necessary. The question may be raised, and objection stated, at any 
stage of the proeeedings ; and the justice, upon becoming satisfied that 
he has not jurisdiction, should at once dismiss the cause. 

(1) 2 Seam. 468. (2) Bnete 144 ; 12 Johns. 266 ; U Id. 1S2 ; 16 Id. 146. 

(S) 6 Wend. 170; 6 Id. 867. (4) 11 Johns. 175; 8 Oowen 2M. 
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CHAPTER III. 

OF THE DIFFERENT FORMS OF ACTIONS. 

I. WoAT Actions mat be brought bbfobb JusnoBS of thb Pbagb. 
II< Of the Action of Debt. 
m. Of thb Action of Ootxnant. 
lY. Of the Action of Assumpsit. 
v. Of the Ac tion of Trespass. 

1. Of this Action GeneraSjf. 

2. Lijuries to Personal Property, 
8. juries to Real Property. 

YI. Of thb Action of Tbotbb. 

I. what actions mat be bbouoht before justices of the peace. 

Actions that may be brought before justices of the peace, which will 
be here notioed, are of two kinds, yiz. : those founded on contracts, ex- 
press or implied ; and those founded on torts, or Hmmgs. 

Those founded on contract, are Debt, Covenant and Assumpsit ; 
those on torts, or wrongs, aie Trespass and Trover. 

While the principles of law, by which these several actions are dis- 
tinguished, are of great importance to the lawyer, and are more closely 
regarded in courts of record, they are, under our statute, at least, of 
but little practical use to a justice of the peace. The cause of action 
should, in general, be stated on the docket, by either copying the bill of 
particulars, note, or contract filed by the plaintiff, by briefly noting 
its contents, or by stating in substance the nature of the plaintiff's 
daim ; yet it is not always absolutely necessary, and in general 
it may be more safe not to designate the name of the action. It will 
only be necessary, therefore, to define in general terms, the different 
actions. 



I 
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U. OF TBI ACTION OF DIBT. 

Tlus action i& so eaUed beotnse it is in legal conrideraiion for the re- 
ooveiy of a debt.^ Fonnoriy, in this action, the plaintiff was bound 
to prove the whole debt he claimed, or lecover nothing at all. The 
debt, being one single cause of action, fixed and determined, an^, 
therefore, if the proctf varied firom the ekim, it could not be looked 
npon as the same contract whereof the performance waa sued for. But 
this is no longer the case, for it !s now con^letely settled, that the 
plaintiff in an action of debt may prove and recover less than tiie sum 
demanded by the writ.^ 

It is not advisable to bring this action except in eases where no other 
action will lie. A greater degree of nicety is necessary in prosecuting 
it, than in covenant or assumpsit, which will lie in a great variety of 
cases upon contract where debt may also be brought. The cases in , 
which debt is the sole remedy, may probably be reduced to the following : 
1. Debt on a penai or single bond. 2. On judgments in courts of 
record, and IScewise in justices' courts.* 3. For various penalties 
imposed by statute. 

As a general rule, however, debt will lie upon any contract, whether 
under seal, written, verbal, express or implied, where the demand is for 
a sum of money certun, or a sum that is capable of being readily 
reduced to a certainty ; as, for goods sold, money lent, paid, had and 
received, and upon a promissory note, bond, or other contract, for the 
payment of money. 



ni. OF THB ACTION OF GOVSNANT. 

Thifl action Ues to recover damages for the breach of a contract or 
agreement under seal, and it cannot be maintained except upon a sealed 
instrument. Covenant is the only remedy for the non-performance of a 
contract or agreement under seal, where the damages are unliquidated, 
or cannot be ascertained from the instrument itself ; for in such case debt 
will not lie, and assumpsit will not ordinarily lie on a sealed instrument. 
Covenant is the usual remedy on all contracts or agreements under seal. 

It is not essential that the word covenant should be in the instrument 
in order to render the defendant liable in covenant ; words to that eflect 
will be deemed sufficient. 

(1) 1 Chifc. pi. 128. (2) 8 Bl. Con. 164 »; 9 ChiMy PI. 286, note o; 11 Xwt 02. 

(8) 10Joliiif.288^ • 

2 
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In covenant there is strictly no plea TrfaicH can be tenned the general 
issue, for.ncm est factum, (not his deed) only pate in issue the &ct of 
the execution of the deod« and therefore most mutters of defense untter 
this form of action must be specially pleaded, or notice given under the 
^\e& of non est factum.^ 

The jurisdiction of the jostice, in this action, is perhaps, under our 
statute, somewhat .limited. A justice, no doubt, has jurisdiction in this 
form of action, upox^ contracts under seal, &r rent, and perhaps in one 
or two other instances under the 17th section of the justices' act. 



IV. OP THE AGTIOl!^ OP ASSUMPSIT. 

This action is more extensively used than any other form of action, 
and under it will be found the largest and most general jurisdiction 
of the justice. 

It is so called from the word assumpsit, (he undertook or promised,) 
which, when the pleadings in courts of record were in Latin, was 
always inserted in the declaration as descriptive of the defendant's 
undertakmg. It may be defined to be an action for the recovery of 
damages for the non-performance of a parol or simple contract ; or, 
in other words, a contract not under seal nor of record, circumstances 
which distinguish this remedy firom others, for the action of debt is in 
legal consideration for the recovery of a deU eo nomine and in nvmero, 
and is most frequently brought upon a deed ; and the action of covenant, 
although m form the recovery of damages is sought by the plaintiff, 
can only be supported upon a contract under seal. Assumpsit however 
is not sustainable, unless there have been an express contra^, or unless 
where the law will imply a contract.^ 

A contract not under seal, whether it be in writing or merely verbal, 
is a parol or simple contract. Parol or simple contracts are either 
express or implied. Express contracts are where the terms of the 
bargain, agreement, or promise, are openly uttered and expressed by 
the contracting parties, and may be either to do, or to forbear to do, a . 
particular act, as to pay money on the sale or exchange of cattle or 
goods ; to per^rm work ; to let or take lands or houses ; to warrant 
the soundness or quality of cattle or goods ; to indemnify ; to forbear 
to sue, &c.' So promissory notes and all agreements reduced to 

writing are express contracts. Implied contracts, or promises, are 

- - • ■ ■ .- . . ..,_..--■_ 

(1) 1 ChH. pl.181 to 138. (2) 1 Chit. pi. U2. (8) 1 Oonu Ofm. 8. 
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such as )reason and justice, dictate, and which, therefore, the law pre- 
sam^s every man undertakes to perform. As, if a p<[rson is employed 
by another to do any business for him, or perform my work, and 
nothing is agreed upon as the price of his labor. So when a man 
orders goods of a tradesman, without any agreement as to the price, 
the law implies that the buyer contracted to pay to the seller their real 
Talue.^ So likewise when money is lent and advanced, paid, laid out 
and expended, or had and received, and nothing is expressly stipulated 
by the parties as to the repayment thereof, the law raises an implied 
promise that it shall be. repaid on rec^uest.* But in such cases an actual 
request is not necessaiy before commencing the suit, but the bringing 
of the suit is a sufficient request. And in various other instances which 
might be mentioned, though no express agreement be made, a legal 
liabiUty arises, and the law presimics that the party promised to pay the 
debt, or p^^rm the duty or service. In short, assumpsit is a proper 
f^rm of action to recover damages for the non-performance of all con- 
tracts or agreements, verbal or written, express or implied, not under seal.' 
The declaration in this action should, except in cases of bills of 
exchange, promissory notes and checks, disclose the consideration upoq 
which the contract was founded, the contract itself, whether express or 
implied, and the breach thereof; and the damages should be laid suffi- 
cient to cover the real amount ;^ and in all actions upon contracts not 
under seal, except in cases above mentioned, it is incumbent on the 
plaintiff under 'the general issue to prove a consideration for the alleged 
promise of the defendaDt. This may ordinarily be done, however, by 
proof of all the circumstances of the transaction. Thus proof of the 
relation of landlord and tenant, is sufficient proof of consi&eration for 
a promise to manage a farm in a husband-like manner. And this 
manner is proved by evidence of the prevalent course of husbandry in 
that neighborhood. The same evidence will also necessarily disclose a 
privity existing between the defendant and plaintiff; for if the plaintiff 
is a stranger to the consideration, he cannot recover ; and in all these 
cases, the plaintiff may recover as much as he proves to be due him, 
within the sum mentioned, or claimed, in his declaration. If the contract 
is in writing, and recites that a valuable consideration has been received, 
this \s prima fade evidence of the fact, and the burden of disproving 
it IS devolved on the defendant.' 

(1) 1 Com. Con. 6 ; 2 BI. Com. 448. (2) 1 Com. Con. 0. 

(3) 1 Chit. pi. 112 to 12S{ Coven Tr. 26 to 157, lit ed. (4) 1 Cbit. pL 122. 

(5) 2 OtyonL Br. tee. 106. 
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V. OF rta ACTION or trsssass. 
1. Of t^is Action genercUfy. 

The tenn trespass^ in its most extensive signification, includes every 
description of wrong ; on which account an action on the (ssuge has been 
usually called *' trespass on the case ;" but technically it signifies an 
injury committed m et armis, (by force and arms, or by unlawfol 
means.) The action of trespass lies for injuries committed with force, 
and generally for such as are immediate^ Force nxay be either actual 
or implied.^ 

Until recently, as will be seen,* justices of the peace, und«r our 
statute, had jurisdiction in this action only in case of trespass on per- 
sonal property. The jurisdiction being now extended to real property, 
this action will be considered under the two difibrent heads of Injuries 
to Personal Property, and Injuries to Heal Property. 

2. Infunes to Personal Property, 

The action of trespass on personal property lies to recover damages 
for an injury done to personal property, occasioned by actual or implied 
force, as, for abusing or shooting the animal of another, or intermeddling 
with his property in exclusion of his right.* The action of trespass, 
in its application to injuries to personal property, may be considered with 
reference, 1st, To the nature of' the thing affected; 2d, the plaintiff's 
right thereto ; and, 3d, the nature of the injury. 

And, 1st, Ji to the nature of the thing affected. 

Trespass lies for taking or injuring all inanimate personal property, 
and certain domiciled and tame animals, of which the law takes notice, 
and all domestic animals belonging to, or lawfully in possesion of, 
another, whether he be the owner or not. 

2d, With respect to the plaintiff^ s interest in the property effected. 

He must, at the time when the injury was oommitted, have had an 
actual or a constructive possession, and also a general or qualified 
property therein, which may be either — 1st, in the case of the absolute 
or general owner, entitied to immediate possession ; 2d, tiie qualified 
owner, coupled with an interest, and also entitled to immediate posses- 
sion ; 3d, a bailee, with a mere naked authority, imacoompanied with 
any interest, except as to remuneration for trouble, &o., but who is in 
actual possession; or, 4th, actual possession, though without the 
consent of the owner.^ hi the first instance^ tiie person who has the 

(1) 1 Gbit. pi. m. (2) Ante, pp. 27. 28. (8) 6 Ck>w«& 838; 7 Id. 786. (4) 7 Johns 486. 
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afaflolnte at general property maj support this i^on, ahhough he has 
never had the actaal poeaeeaion, it being a rule of kw, that the general 
property oi personal thBi^h prima fade^ as to all civil purposes draws 
to it the poeaession.^ In the second ecue^ also, that of the bailee who 
baa an authority, coupled with an interest, it would seem that treapaaa 
may be aupported, though he never had actual poaaeasion, for an injury 
done during his interest, as in the oaae of a fkctor, or conaignee of 
goods, &o., in which he haa an interest in respect to his commission. 
^ the third ingtance^ that of a bailee, &c., with a mere naked auth(»ity, 
eoupled only with an interest as to remuneration, he may also support this 
action for an injury done while he waa in the actual poaaeasion of the 
thing aa a carrier, &ctor, pawnee, a aheriff, or the like ; but it is other- 
wise in case of a men servant.^ In the fourth instance^ that ^f the 
finder of any article, who may maintain trespass or trover against any 
person but the real owner, and even a person not haidng a strict legal 
ri^t, but living in possession, m&y, it seems, support this action 
against any person but the legal ownw. ' 

8. Lfijwriee to Real Property, 

Trespass is also the proper i^emedy to recover damages for an illegal 
entiy upon, or an immediate injury to, real property corporeal, in the 
poBsession of the phiintiff.^ This remedy, in its application to injuries 
to real property, may be considered with reference — 1st, to the nature 
of the property a^ted ; 2d, to the plaintiff's right thereto ; and, 8d, 
to the nature of the injury^ and by whom committed. 

Ist, With respect to the nature of the real proper^ ejected. It 
must in general be something tangible and fixed, as a house, a room, 
outhouses, or other buildings, or land. Trespass may be supported for 
an injury to land, though not fenced from the property of others ; the 
term close being technical, and signifying the interest in the aoU, and 
not merely a oloae or inclosure in the common acceptation of that term.* 
It lies, however temporary the plaintiff's interest, and though it be 
merely in the profits of the soil ; as where a person contracted with the 
owner of a dose for the purchase merely of a growing crop of grass, 
there, it was decided, that the purchaser had such an exclusive potaaea- 
sion of the dose, though for a limited purpose, that he might maintain 

(1) a Johns. 485 ; 2 Saand. 47, o. (S) 2 Bl. Oon. 896. 

(8) See 1 Obit. pL 194 to W', we alM, 4 Twrnfe. ^; 2 BMmd. 47 d; 18 Johna. 141-870; 18 
Wend. 1A8. 

(4)lClitt.pl.90O. (5)8Scu».26e. 
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trespass qiiare claummfreffit againBt a&y person entering the close and 
taking the grass even with the assent of the owner.^ 

2d, With respect to ike plcdntifTs right or interest in the property 
affected. The gist of tlus aptidn being the injury to the possession^ 
it follows, ag a general rulet that a peraon ihtust ha^e the actual 
possession of real property to enable him to maiintain trespass, and 
althongh the title may come in question, yet it is not essential to the 
action that it should.* The owner of wild and uncultivated land is to 
be deemed in possession so as to enable him fo maintain trespass.* But 
wheie the possession done is relied on to maintain this action, it must 
be an actual and not a constructive possession.^ Actual and exclusive 
possession, without a legal title, is held sufficient against a wrong doer, 
or a, person who cannot show any right or authority from the real 
owner/ 

8d, With respect to the ncUure of the injury to ival property. 
Trespass can only be gu^)orted when the injury was committed with 
force, actual or implied^ and immediate, and it lies, however uninten- 
tional the trespass; and though the locus in quo (plaee where the 
trespass wais committed) were uninclosed, or the door of the house 
were open, if the entry were not for a justifiable purpose, and it is held 
that even shooting at and killing game on another's land, though 
without an actual entry, is in law an entry.^ Every unauthorized entry 
on the land of another is trespass, for which an action will lie.^ The 
supreme court of this State have decided that in order to maintain an 
action of trespass ht damage done by cattle or other animals, the owner 
of Uie do^ must show that it was protected by a good and sufficient 
ibnce ; that the rule of the common law, which requires the owner of 
such animals to keep them on his own land, is not in force in Illinoia.* 
It would no doubt be- otherwise, however, when it is shown that the 
defendant's beasts entered the plaintiff's land through a defect in the 
partition fenoej which the defendant was bound to keep in repair." 

It is held that when a trespass is committed by the cooperation of 
several persons, they are all trespassers, and may be sued jointly and 
separately, and any one of them is liable to pay all the damages occa- 
sioned by the acts of the whole^ but there can be but one satisfaction 
of damages. Thus, where joint trespassers are sued separately, and 
separate judgments obtained, the plaintiff ci^i have but one satisfaction 

(1) 1 Chit. pi. 200. (2) 1 out. pt 208 ; 16 m. 556. (8) 8 Johns. 270. (4) 1 Scorn. 181. 
(5) llBastee; 18JohiiB.ia; 7CoweQ762; 80U.Q52. (6) IChlt.pI. 206. 

(7) 16 HI. 68. ' (8) 6 GU. 130; 18 01. 009. (9) 12 Joihns. 488; 1 Coven 79. 
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far hiB damage$, «nd he may elect tbe highest stun recoTered. He is 
entitled, however, to his costs in each suit, and when he receives his 
damages from either one, or discharges either one, without payment, 
soch act discharges all.^ 



TI. OF THB ACTION OF TROVSB. 

Qlie action of trover and coQversion was, in its origin, an action of 
trespass on the case for the recovery of damages against a person who 
had found goods and refused to deliver them on demand to the owBer, 
but converted them to his own use ; from which word finding, (trouver) 
the remedy is called an action of trover. The circumstance of the 
d^ndant not being at liberty to wage his law in this action, and the 
less degree of certainty requisite in describing the goods, gave it so 
considerable an advantage over the action of detinue, that by a fiction 
of law, actions of trover were at length permitted to be brought agamst 
any person who had in his possession, by any means whatever, the per- 
sonal property of another, and sold them or u^ed them without the 
consent of the owner, or refrised to deliver them when demanded. The 
injury lies in the conversion and deprivation of the plaintifif's property, 
which b the gist of the action, and the statement of the finding or 
trover is now immaterial and not traversable ; and the fact of the 
conversion does not necessarily import an acquisition of property in the 
defendant. It b an action for the recoveiy of damages to the extent 
of the value of the thing converted. The object and result of the suit 
are not the recovery of the thing itself, which can only be recovered by 
an action of detinues or replevin. Lord Mansfield thus defines this 
action: ''In Ibrm it (i. e. the trover) is a fiction; in substance 
it is a remedy to recover tbe vahie of personal chattels wrong- 
frdly converted by another to his own use ; the form supposes that the 
defendant might have come lawfrdly by it, and if he did not, yet by 
bringing this action, the plaintiff waives the trespass ; no damages are 
recoverable for the act of takmg ; all must be for the act of convertmg. 
This is the tort or maleficium, (a wrong act,) and to entitle the plaint- 
iff to recover, two things are necessary : 1st, property in the plaintiff^; 

2d, a wnmgfid conversion by the defendant.^* ^ 

■ ■■ 

(1) 8 Govm lU. (2) Bm 1 Chit. pi. 168. 
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CHAPTER IV. 

OF THE OOmCENCEMENT OF SIHTS, AND THE SERVICE AND 

RETURN OF PROCESS. 

I. How Suits mat bb Instituted. 
II. Of thb Progbss of Summons, and Fobms thbreof. 
in. Of the Wabbant, and Fobms thkbbof. 
IV. Of thb AlRbest Am> Special Bail. 

1. Of the Arrest 

2. Of Persons privileged from Arrest. 
8. Of Speddi Bail 

V. Of Suits bt thb toluntabt agbismekt of thb pabtibs. 
VI. General Hulbs applicable to thb Summons, Warrant, or 
Writ of Attachment. 
Vn. Of Sbouritt for Costb. 

I. now SUITS MAT be INSTITUTED. 

Suits may be instituted before justices of tbe peace by process, which 
may be either a summons, warrant, (or capias,) or an attachment, or 
by the voluntary agreement of the parties. The proceedings by attach- 
ment will be properly noticed in part thibb hereof. 



II. OF the pr6c£BS of summons, and forms tberbof. 

By theEevised Statutes, chap. LIX., title Justices and Constables, 
sec. 21, p. 817, it is enacted that " Every suit before a justice, except 
such as are hereinafter provided for in a different manner, shall be com- 
menced by summons, i^hich shall be in the following form as nearly the 
case will admit, viz : 
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State of Ilunoxb, > 
County, ) 



$s. 



The People of the State of lUinois to any OonttaNe of said CowtOy, 
GiuaenMG : — 
Yon are hereby oommanded to saminon A. B. to appear befoie me, 

at , on 1i« — di)y of ■, at ^ ■ ■■ o'clock to 

answer the complaint of C. D. for a fiulore to pay him a certain demand 
not exceeding one hundred dollars; iind thereof make due retom as 

the law dh'eets. Given under my hand aQd seal this day of 

, 184 John Dob, J. P. 

In which summons the jns^ riiall specify a certain place, day and 
hour for the trial, not less than five, nor more than fifteen days from 
the date of 8U<^ summons ; at which time and place the defendant is 
to appear ; which process shall he served at least three days bdbre 
the time of trial mentioned therein, by reading the same to the defend- 
ant or defendants." 

In estimating time fer die return of a summons, one day is to be 
reckoned inclusive and the other exclusive : that is, the day the sum- 
mons is issued is not reckoned, but the day of return is. Thus, a 
sommons which is to be made returnable in five days, and is issued on 
the first day of June, must be made returnable on the sixth. ^ 

Upon the back of every summons, the justice should make the 
following indorsement, showing the name of the process, the parties, the 
amount of the plaintiflT's demand and costs due at the time of issumg : 

Form of Indorsement on the hack of Summons. 



SUMMONS. 



A. B. 

vs. 
C. D. 



Demand $- 



Cost due, 56^. 

The object of the indorsement of the name of the process and par- 
ties, will be, first, for the convenience of the constable, who may have 
a large number of papers in his hands at the same time ; and, secondly, 
for the convenience of the justice upon filing away, who may have frequent 

oocasion to refer to papers in suits that have pa.s8ed or been disposed of. 

II « II ■ ■ ■ .11 .1 ■ I. ■ . ■ ■ i» - Ill ■ ■ I. - . . 

(l)4Scaln.421. 
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Too muck care cannot be exercised by the justice in preserving and 
filing all papers in cases disposed of, and in a manner that he may 
readily refer to them at any moment ^hen called upon to do so ; all 
the papers belonging to or in any way pertaining to one cause should 
be kept and filed together ; to which end it would be weH for the justice 
to provide himself with a sufficient quantity of large envelopes, which 
may be done at a trifling cost, in each of which may be placed all the 
papers pertaining to every cause disposed of, leaving the envelope 
unsealed, and indorsing the names of parties upon the back thereof in 
proper form. 

The amount indorsed as the demand upon the back of the.smnmons, 
should in general be the true amount which the plaintiff expects to 
recover, or conmders himself entitled to, over and above any set-off of 
the defendant. The object of this indorsement, therefore, together 
with the costs due at the time of issuing the proeess, is to apprise the 
defendant in due time of the plaintiff's claim, and afford him an oppor- 
tunity of paying the amount to the constable, if he so desires, and save 
farther costs, and being in accordance with the Revis^ Statutes* 
p. 319, sec. 29. 

The statute requiring the justice to indorse the amount of the plain- 
tiff's demai^ upon the back of the summons or warrant, is directory ; 
an omission to do so will not operate to defeat the action. The plaintiff 
however will be Ihnited to the amount indorsed, and cannot recover a 
larger sum.^ 

The issuing of the summons by the justice, or other original process, 
is the commencement of the suit.^ 

The form of summons on the preceding page is the general form pre- 
scribed by the statute, in civil actions before justices of the peace, for the 
commencement of suits, and which is required to be followed in every 
instance, as nearly as the case will admit ; and is therefore the proper 
form in all civil actions, save perhaps in trespass and trover, or 
debt upon statute penalties, in which cases it is doubtless proper that 
it should be varied sufficiently to inform the defendant of the nature of 
the plaintiff's claim.' 

The following is therefore given as the proper form of summons in 
the several actions of Trespass, Trover and Debt under penal statutes : 

(1) 4 Oil. 04; 11 lU. 619. (2) 1 Seam. 80. 

(8) In the eaM iji Bedell vs. Juiney et al., (4 CHI. 209,) it It held that the common Ibnn of 
snmmoxu, u prescribed by the etatute, ie the pfoper Ibrm fbr both the ectlon of debt and 
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Farm of Swnrnons in Tretpass on' Personal Property. 

State of Illinois, ) 
County: f ^' 

The People of the State of Illinois to any OotistoMe of said County: 

Gbsetino :-h- 

You are hereby oommanded to summon A. B. to appear beft>re me, 

at my oflSoe in — — ^ oa the day of , A. D., 18 — , at 

o'clock , to anBwer the complaint of C. D. in an action of 

trespass on personal property ^ for a failure to pay him a certain demand 

for damayeSf not exceeding one hundred dollars ; and thereof make 

due return as the law directs. Given under my hand and seal, this 

day of , A. B., 18-r-. 

John Doe, J. P. [&a/.] 

Indorse upon the hack as in case of ordinaxj summons, except the 
sum demanded, which should be thus : ** Demand for damages, ^^ $ — . 

The foregoing form will be the proper form of summons in case of 
trespass upon real estate, by striking out the words " on personal 
property, ^^ and inserting ** Upon real estate. ^^ 

Form of Summons in TVover. 

Statu ov Illinois,) 

County, ) **' 

The People of the State of Illinois to any Constable of send County : 
Grestino: — 
You are hereby commanded to summon A. B. to appear before me, 

at my ofBee in , on the day of , A. D., 18—, at 

o'clock , to answer the complaint of C. D., in an action of 

trover and conversion, for failure to pay him a certain suin, not exceed- 
ing one hundred dollars ; and thereof make due return as the law directs. 

Given under my hand and seal this day of — , A. D., 18—. 

John Dob, J. P. ISeal."] 

Indorse upon the back, as in case of summons for trespass. 

Form of the ordinary Summons in the Action of Debt. 

Statb of Illinois,) 

County. ) **' 

The People of the SteUe of Illinois to any Constable of said County: 
GassTiNO :— 
You are hereby commanded to summon A. B. to appear before me, 
at , on the • day of , A. D., 18 — , at 



^ I 
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o'clock , to answer the oomplaiBt of C. D., in an acUan of debt, 

for a failure to pay him a oertain demand, not exceeding one hundred 
dollars ; and thereof make due return as the law directB. GKyen under 

my hand and seal, this — ■ — day of , A. D., 18 — . 

John DoB) J. P. IS&al.'] 

Indorsed upon the back the same as in case of common suknmons,^ 
except as to the demand, which should be thus : '* I}ebt, $ ." 

1 

By chap. CIV. of the Bev. Stat., p. 625, a penalty of eight dollars 
for each tree is given against any person who shall cut, fell, box, bore, 
or destroy, or carry away, without permission from the owner of the 
land, any trees of a certain kind therein enumerated, and a penalty of 
three dollars for each tree of such kind as are not there enumerated ; 
which penalties may be recovered, with costs of suit, either by action of 
debt in the name and for the use of the owner of the land, or by action 
qui ^om,^ in the name of any person who will first sue for and recover 
the same ; the one half for the use of the person so suing and the dther 
half for the use of the owner of the land. We will now proceed t6 
suggest the proper form of summons in caaes for the recovery of statute 
penalties, including actions qui tarn. 

Form of Summons in thei Action of Debt for trespcus by cutting 
timber, where the owner of the land sues for himself 

State of Ilunois, 



County 



"•■}- 



The People of the State of lUinois to any Constable of said County : 
6re£tino : — 

Tou are hereby commanded to summon A. B. to appear before me, 

at , on the day of , A. D., 18 — , at — o'clock, to 

answer the complaint of C. P., in an action of debt for cutting timber, 
for a fidlurc to pay him a certain demand, not exceeding one hundred 

" " m '^ ■ ■ » ^ ■ I ■ 11 I I ■■■■■■■■-■■ — ■ ■ ■ ■ I I I I I — > ■ ■ iM I ■ — P«^»^— 11^ ■ ■ ■ 

(1) Anu, p. 41. 

(2) Qui tam.'^The literal meuiiog of this tonn ii, " Who oj wea.^ When a statute Im- 
poees a penalty for the d<dng or not d<diig an act, and givee that penalty In part to whosoever 
will gue for the same, and the other part to the oommonwealth, or acnne eharitabk, literary, 
or other institutfon, or Individual, and makes it reooTerable by action, such actions are 
called qui torn adtiona, the plaintiff deecxlbing himself as sning as welt for the commonwealth 
(or, as the case may be,) as for himself.-^ 2 Boar. L. ]>. 402. 
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dDllazB ; and thereof make due retam aa the law direots. Oiyen under 

my band and seal, this day of , A. D., 18 — . 

John Dotb, J. P. {Seed,'] 

Indorse upon the back the same as in case of the ordinary summons 
in the action of debt. 

m 

Form of Siimnums in an AcHon qui tax for cuUing Timber, ' 
State of Illinois, 



COUNTT 



:-•},. 



The People of the State of lUinoh to any Constatle of said County : 
Gbketino : — 

You are hereby commanded to smnmon A. B. to appear before me at 
•, on the day of \ A. D., 18—, at o'clock 



, to answer the complaint of A. B., who sues as well for C. J), 

as for himself in an action of debt for cutting timber^ for a failure to 
pay on them a certain demand, not exceeding one hundred dollars ; and 
thereof make due return as the law directs. Qiven under my hand 

and seal thia day of . , A. D., 18 — . 

John Dob, J. P. iSeal.'\ 

The two preceding fenns, with suggestions ^ven, will doubtless 
suffice to illustrate sufficiently the important features of the summons in 
case of statute penalties. It should always be kept in mind that the 
object and office of the summons, or process of that nature, is to inform 
the defendant that proceedmgs are about to be had against him, ^ving 
him notice of the time when, and the place where, such proceedings are 
to be had. Whence it fellows that he ought also to be sufficiently ad- 
vised by the writ, or process, of the nature of such proceedings, to 
aSbrd him sufficient opportunity of preparing for his defense ; keeping 
this in mind, the justice can generally determine at once what the pro- 
cees should contain, whatever may be the cause of acticm, or its peculiar 
foundation. A suit should not, however, in general be dismissed even 
dtough it may seem from the defendant's showing that he may not have 
been fully advised by the process of the particular nature or extent of 
the plaintiff's claim or demand, but the justice may, in his discretion, 
oonUnue the case, to afford the defendant proper opportunity to prepare 
for tiial, if he shall deem it essential to justice so to do, upon being 

satnfied that good cause is shown for such continuance.^ 

■ — ■ ■ ■ ■ - ■ ..--.. ■ . ■ ___^^.^_^___^_^^^^^_^.^.^^ 

(1) ]UT.Stai.Sl»,feo.37. 



46 wAJUtANT. [Part 1, 

!the proper forms to be ofoserved by tbe oonstaUe in making retard 
of the summons, or other process, will be found in Pabt Foxtbth 
hereof, relating more particularly to the office and duties of constables. 



in. OV THX WABRANT, AND FORMS THXBSOf . 

By see* 22 of the Justices' Act, Beyised Statute 317, it is enacted, 
that *' If previous to the commencement of a suit, the plaintiff shall 
make oath that there is danger that the debt or dsum of such plaintiff 
will be lost, unless the defendant be held to bail, and shall state, under 
oath, the cause of such danger, so as to satisfy the justice that there is 
reason to apprehend such loss, the justice shall issue a warrant, which 
shall be m the following form as nearly as the case will admit, yiz : 

Form of Warrant prescribed by Statule. 

State op Ilunois,) 
County. J 

The People ofike Stale of lUinoU to any Constable of said County : 
Oreeting :-^ 

You are hereby commanded to take the body of ^— i- 



and bring him forthwith before me, unless special bail be entered ; and 
if such bail be entered, you will then command him to appear before 

me at ■, on the day of — ^ , at o'clock , to 

answer the complaint of A. B. for a failure to pay him a certain demand, 
not exceeding one hundred dollars ; and hereof make due return as the 

law directs. Given under my hand and seal, this day of ■■, 

184 — . John Dor, J. P. 

The foregoing is the ordinary or common fonn of warrant, or capias, 
as it is somethnes termed ; but being styled warrant by the statute, it 
should always, in justices' courts, be distinguished by that name. This 
is the form to be observed in the action of debt or assumpsit, and gen- 
erally in all cases in actions arising upon contracts; but in case of 
trespass or trover this form will be varied to suit the action, aooordmg 
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to «ec. 89 of tbe Juatices' Aot, EeviBod Statutes 828, which provides, 
that '' When any penson shall bo about, to commenee an action of 
trespass or trover before a justice of the peace, and ho shall mike oath 
before saoh justice, Chat be verily believes that the benefit of whatever 
judgment may be recovered in such action, will be in danger of being 
lost, unless the defendant or defendants be held to bail ; upon such oath 
being made, the justice shall issue a warrant as in oaaes for debt, varying 
the same to suit the ^on." 

It will be observed that mmply the oath of the plaintiff is all that is 
required for the issuing of a warrant ; a written affidavit seems not to 
be necessajy, yet the oath may nevertheless be reduced to writing, and 
filed with the justice, if the party so desires. It has. evidently been the 
poHcy of the legislature of this State to simplify the duties of justices 
of the peace, as much as possible, by dispensing with written proceed- 
ings as fiir as it could safely be done and yet ensure the rights of the 
parties ; hence written affidavits, or documents of that nature, preced- 
ing the writ, are not in most instancea required, but in general the 
matter may be stated orally by the party, and the law will gener^y 
presume all the antecedent steps required by law to have been taken. 
It is therefore recommended to the justice to avoid atten^pting to reduce 
to writing any thing more than the statute actually requires, for while a 
party may state orally all. that is required to entitle him to what he 
seeks, yet should a justice, unskilled in the arbitrary forms and techni- 
calities of the law, attempt to reduce the same to writing, he might fall 
far short of the requirements of the law, and innocently do great in- 
justice to the party ; but where, however, atlorneyg are employed, these 
matters may properly be left at their discretion. 

The following is suggested as the proper form of the oath to be 
administered to the plaintiff applying for the ordinaiy warrant under 
section 22 : 

Form of Oath for WarrarU in cases for Debt. 

You solemnly swear {or affirm as the case may he) that there is 
danger that your debt or claim against C. P. will be lost unless he, the 
said C. D., be held to bail, and that you will well and truly state the 
cause of such danger. So help you Gt)d. 

The justice should then require the plaintiff to briefly state the cause 
he has to apprehend such danger, and upon being satisfied from the 
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statement of the plaintifitiiat there is reason to apprehend snch danger, 
he will issae a warrant as aforesaid.^ 

The following will be the proper form of the oath to be administered 
to the plaintiff applying for a warrant in case of trespass or trover, 
tinder section 89 : 

Form of Oath for Warrant in ect^e of Tremens cr J\vver. 

You solemnly swear {or affirm as the case may he) that you reiily 
believe that the benefit of whatever judgment may be recovered by yon 
in an action of trespass (or trover as the aue may he) about to be com*' 
menced against C. B., will be in danger of being lost, unless he, the 
said C. D., be held to bail. So help you God. 

Upon the proper oath being made in case of trespass or trover, the 
justice is required, aa will be seen, to issue a warrant without further 
inqtiiry ; no discretion seems allowed him as in cases for debt. 

The oath or affidavit for a warrant can be made by the agent of the 
creditor or plaintiff, as well as by tibe creditor himself.' 



IV. 09 TOE ARREST, AND 8PSGIAL BAIL. 

1. Of the Arrest 

To arrest is to stop ; to seize ; to deprive one of his liberty by virtue 
of legal authority. In a civil action, an arrest is the apprehension of a 
person by virtue of a lawful authority, to answer the demand against 
him in such action.' Upon a warrant in such case, the defendant is 
actually arrested and brought before the justice who issued the warrant, 
unless special bail be entered pursuant to the statute. An arrest, 
technically and strictly speaking, is by the corporeal seizing or touching 
the defendant's body.^ But it is now held that to constitute an airest, 
no actual force or manual touching of the body is nequisite ; it is suffi- 
cient if the party be within the power of the officer, and submit to the 
arrest.^ 

2. Persons Privileged from Arrest. 

Members of Congress, by Art. I. sec. 6, of the Constitution of the 

■■ II ■ ■ ■ I II ■» 1 1 I 1 .11 I .1 p ■ ■ ■»— .11 ■ _ I I I . . I 

(1) S«e 12 nt 68. (2) 12 HI. 61. (8) 1 BonT. L. B. 128. (4) 8 Bl. Com. 288. 
(6) 8 ei«e&I. 127; 1 Wea4. 210; 2 Blackf. IM. 
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United States, are in all cased, except treason, felony and breach of the 
peace, priYileged from arrest, daring their attendance at the session of 
their respective Houses, and in going to or returning from the same. 
By the constitution of the State of Illinois, Art. IQ, See. 17, senators 
and representatives in the State legislature are in like manner privi- 
l^ed from unest daring the session of the general assembly, and in 
going to or retoming from the same. By the State constitution also. 
Art. YI, Sec. 3, electors are, except in cases of treason, felony, or breach 
of the peace, privileged from arrest during their attendance at elections, 
and in going to or returning from the same. By Art. Yin, Sec. 6, the 
militia are for like causes as aforesaid privileged from arrest during their 
attendance at musters and election of officers, and in going to or re- 
turning from the same. Attorneys and counselors at law, judges, 
clerks and sherift, and all other officers of the several courts within 
this State, are likewise privileged from arrest while attending courts, 
and whilst going to or returning from the same.^ Suitors, witnesses, 
and other persons necessarily attending any courts of record upon busi- 
ness, are not to be arrested during their actual attendance, which in- 
cludes their necessary going and returning. 

The du^ of constables, in relation to arrests, urill be properly 
pointed out in that part of this work which relates more particularly to 
the office and duties of constables. 

8. Of Special Bail 

By the Rev. Stat. 817, Justice Act, Sec. 22, it is provided that •* in 
all cases the defendant shall have a right to release his or her body 
arrested by virtue of a warrant, by ^ving special bail to the constable 
executing the same, which shall be indorsed on the back of the warrant 
in the following form, as nearly as the case will admit, viz. : 

"I, G. F., acknowledge myself special bail for the withm named C. 
D. Witness my hand, this day of 184 . G. F. 

" Which mdorsement shall be signed by one or more securities, to be 
approved by the constable taking the same, and shall have the force 
and effect of a recognizance of bail, the condition of which is, that the 
defendant, if judgment shall be given against him or her, will pay the 
same with costs, or surrender his or her body in execution ; and in de- 
fault of such payment or surrender, the goods and chattels of the bail 
shall be liable for the payment of the judgment and costs. Provided, 



(1) B«T. Stftfc., 74, IM. 7. 

3 
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That if the body of tbe defendant shall be rendered in execution by 
himself or his bail 'within thirty days after the issuing of such ezecu* 
tion, or if a sofficiency of the defendant's property shall be found to 
satisfy the judgment and costs, the bail shall be exonerated; but if 
neither the body of the defendigit shall be sunendored, nor a saffideney 
of his or her property can be found within the time aforesaid to pay the 
judgment and costs, then the justice shall issue execution against the 
bail, who shall be dealt with in the same manner as if he were de- 
fendant." 

" Sec. 92. In all cases in which a defendant shall give special bail 
under the provioons of this chapter, and shall not be surrendered on. or 
before the return day of the Jteri facias upon the judgment, nor a suf* 
fksiency of property be found to pay the judgment and costs within 
the time aforesaid, it shall be the duty of the justice of the peace, upon 
the application of the plmtaff or his agent, to issue a summons against 
the special bail in the following form as nearly as may be, to wit : 



Staxb ot Illinois, 
County 



:} 



The Peoph of the State oflQUnois, to any Oonttable of said County, 
Obbbting :— 

You are hereby commanded to summon to appear before 

me at — , on the — - day of at o'clock, to show 

cause, if any he have, why judgment should not be rendered against 

him, as the special bail of upon a capias issued by me against him 

in fiivor of for the sum of dollars and cents, the 

amount of the judgment rendered against the said in favor of 

the said , and hereof make due return as the law directs. 

Given under my hand and seal this day of 18 — . 

John Bob, J. P. [L. S.] 

'* Sso. 93. If the defendant does not appear, the justice shall hear 
the case, enter judgment, and award execution as in other oases. 

'' Ssc. 94. If the defendant shall appear at the time and place ap- 
pointed for trial, he shall be permitted to show caupe for his feilure to 
comply with the condition of his undertaking, or to show that he hath 
complied with the same ; and if it shall appear that the defendant was 
prevented from surrendering the body of the original defendant by the 
act of the plaintiff, or that the said ori^al defendant had departed this 
life previous to the time required for making such suirender, or that his 
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health was such as to endanger his life by sach gonender, or that he 
had delivered the body in execution acoording to the oondition of the 
recognizance, then the bail ehall be released and discharged from all 
liaWKty." 

As will readily be seen there is some litde conflict or discrepancy be- 
tween sections 22 and 92; the first proyides for execution direct against 
the bail in case of de&ult of the defendant, while the second provides 
that a sunmons shall be issued against the bail in case of such default, 
and that judgment be obtained before execution. Section 92 being a 
subsequent section, however, will doubtless have the efi^t of qualifying 
the provifflons of section 22, yet the efiect of the indorsement of special 
b^ upon the waxiant is not changed by the provisions of section 92, 
but o^y the mode of enforcing the obligation ; and it seems clear from 
this last section, that the bail, in order to exonerate hunself, must sur- 
render the defendant on or before the return day of the execution against 
the goods and chattels of such defendant, provided the same shall not 
have been satisfied. 

Hie defendant may come in at any time and surrender himself, or he 
may be sozrendered by his bail, and in case he will not voluntarily sub- 
mit to be suirendered, the bail may arrest and take him at any time and 
in any place for the purpose of suirendering him.^ The power of 
taking and surrendering is not exercised under any judicial process, but 
results from the nature of the undertaking by the bail. The bail piece 
IS not process, nor in the nature of it, but merely a record or memo- 
randum of the delivery of the principal to his bul. It is dear that the 
jorisdiedon of the court can in no way control the authority of the bail, 
and as little can the jurisdiction of the State afibct his right, as between 
the bail and his principal ; for in the language of the books, bail are 
said to have their principal always upon a string, which they may pull 
whenever they please, and surrender him in theic o^^ discharge ; tiiey 
may take him even on a Sunday, and may confine him till the next day, 
and then surrender him ; and they may break open the outer door of 
the principal, if necessary, in order to arrest him ; and bail may like- 
wise depute another to take and surrender their principal.* 

If the plaintiff makes an agreement with the defendant whereby the 
payment of the judgment is delayed until a later period than it could 
have been enforced, and without the assent of the bail, the latter will 

(1) 2 Johnf . 104 : tlddl Pr. 147. 

(2) 7 Jbhu . 146. 



52 or SUITS BT TOLVNTABt AQBSBMXNT. [PaRT 1» 

be discharged '^ and so where the plaintaff has prevented a surrender by 
throwing the bail off his guard.' 



V. OF SUITS INSTITUTED BY THE TOLUNTABT AORBEHSNT OV PABTIBS. 

Key. Stat. 821, Chap. LIX, See. 42. " If both parties agree to have 
a difierence decided bj a justice of the peace without process, he shall 
enter the same on his docket, noting particularly such consent, and 
proceed as in other cases." 

In instituting suits before justices of the peace by the yoluntaiy 
agreement of the parties, under our statute, it b held' that the parties 
must actually appear before the justice in person, and there waive the 
service of process ; that a defendant cannot authorize a justice to render 
judgment against him in &vor of the plaintiff for an amount named in 
the letter, although the defendant expressly state that he waived the 
service of process and authorized the judgment ; that a judgment obtained 
under such circumstances is not only voidable, but is totally void. 



TI. GENBBAL RULES APPLICABLE TO THE SUMMONS, WARBANT^ OR WRIT 

OF ATTACHMENT.. 

In all process, either by summons, warrant, or writ of attachment, if 
either party sues or is sued in a particular character, such character 
ought regularly to be set forth in the process. 

It is held, however, that upon common process, not bailable, and 
which does not specify the character or right in which the plaintiff sues, 
ihat is in his name alone, he may declare qui tam, or as executor, or 
administrator, or assignee, or in any otber special character, for this 
does not tend to enlarge, but to narrow the demand which the defend- 
ant was called upon to answer. But if the process is in a ^»eoial 
character, the plaintiff must dedare in the same oharaet^ and cannot 
declare generally.^ 

Wb^re the plamtiff intends his suit to be in a special character, it 
ought properly to be so expressed in the process, in order that the pro- 
ceedings may appear regular, and that the justice may enter the suit 
properly in his docket at its oommenc^nent, and for this further reason, 

(1) 10 Johns. 687. (2) 4 Johiu. 480. 

(8) a Scim. 468. (4) 3 Caiii«,iaS ; 1 CUt. Pi. 284. 
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that usually there is no formal written declaration wherein the character 
in whioh the plaintiff sues is set forth. When the suit is in a special 
character, it should also be set forth in all process subsequent to .that at 
the oononencement of the suit, as a subpoena tenire, etc. 

l%e practice of putting only the initial letter of the plaintiff or 
defendant's first, or christian name, in the process, is a very bad one, and 
ought not to be practiced or countenanced. The full christian and sur- 
name should always be inserted, when known* Names have been given 
to distinguish indiyiduals, and under our customs, the name of an 
individual is comprised in both his christian and surname, hence the 
necessKy of using the full christian name in all cases where the name is 
material. 

The mis-spelling a name, when the variation does not materially 
change the sound, is no ground for a plea in abatement, or for discharg- 
ing the process. But the reversing the order of christian names, as 
" !Kchaid John '' instead of *' John Biohard," is in law a mis-nomer, 
and may be pleaded in abatement.^ 

The omisfflon of the middle name, or the initial letter thereof, com- 
monly called the middle letter, as for instance John D09, when the 
actual name is John S. Doe, is not a legal mis-nomer. The omission is 
immaterial, for the law knows but one christian name. It is competent, 
if necessary, to show that the individual is knowii as well without as with 
the middle name.^ 

Partners must sue and be sued in their individual names, and not in 
the name of the firm, unless, of course, the name or style of the firm 
shall properly express both the christian and surname of the partners 
composing the firm.' 

Bev. Stat. 819, Sec. 29. " The justice shall indorse on tiie back of 
every summons or warrant, the sum demanded by the plaintiff, with the 
costs due thereon, and the defendant may pay the same to the constable 
in whose hands such process may be, who shall give a receipt therefor, 
which shall exonerate the defendant from d^bt and costs." 

" Sec. 81. When the defendant, upon whom any summons or war- 
rant issuing from a justice of the peace shall be served, shall pay, or 
tender to the constable the amount actually due, with all costs then 
accrued, and shall prove the same upon trial, and bring the money 

(1) 1 Chit. PI. 280. (2) 5 Johns. 84; 2 Ooinm, 468- 

(8) 8 Oftlne, 170; 1 Scam. 475. 
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forward and deposit it with tlie justice of the peace, no costs which shall 
thereafbr accrae shall be adjudged against him, but the plaintiff shall 
pay the same." 

Iiregularity of process, whether it be void or voidable, is cured bj 
appearance without objection* A defendant cannot take advantage of 
any eiror or defect in the process, after he has appeared to it, even 
though the process be void, and he was at the time ignorant of the 
defect.^ 

All objections to the issuing, the form, or the service or return of 
process, must be taken advantage of the very first opportunity ; and if 
the defendant plead to the suit, or take any similar step, which sup- 
poses the process to be valid, he caimot afterwards object to the process 
itself." 

But the mere act of appearing to the process, for the purpose of rais- 
ing the objection, cannot be construed into a waiver of its defects ; f<Hr 
if this were the case, there could be no such thing as an objection to 
process* 

The constable's return upon the process is conclusive upon the 
defendant, and the truth of it cannot be traversed or questioned by him 
in that suit, on a plea in abatement or otherwise, in the cause in which 
it issues. But if it be false in any particular, an action will lie against 
the constable, at the suit of the party injured.^ 

The return is the evidence upon which the statute authorizes and re- 
quires the justice to proceed. He must therefore obtain jurisdiction of 
the person of the defendant by virtue of the return, and the judgment 
which may be subsequently rendered, will protect the justice, the party, 
and the officer who may be instrumental in enforcing it. The return of 
the officer will be conclusive upon the defendant so &r as the pro- 
ceedings in that suit are concerned.' 



VU. OF SECUBITV FOB COSTS. 

Bev. Stat. 827, Chap. UX. Sec. 83. '* No person who is not a resi- 
dent of this ^tate shall commence any action before a justice of the peace 
until such non-resident shall file with the justice before whom such action 
may be brought, a bond, with suffident security for the payment of 
aU costs which may be awarded against the plaintiff, should he fiul in 

(1) 1 Seam. 261. (2) 17 Johiu. 68 ; 1 Scam. 266. (8) U Johnt. 481. 

(4) 14 JolmB. 481-4. (6) 8 Wend. 803. 
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his suit ; whicli bond shall be in the following form, as near as may ' 
be, inserting the names of the parties, the county and State : 

I, E. F., do enter myself security for all costs that may aoome in the 
above case this day of , 18 — . 

" Sec. 84. Such bond shall be signed by the security, and if the 
said plamtiff shall be cast in his suit, discontinue or make default, and 
shall not within ten days thereafter pay to the justice all the costs that 
may have been occasioned to the defendant, to the justice and constable, 
juroTB or witnesses, the justice shall issue his execution against the 
security for the amount thereof, accompanied with a bill of costs, in which 
shall be set down every particular charged. And if any suit shall be 
commenced by a non-resident as aforesaid, without filing a bond for costs 
as aforesaid, the suit shall be dismissed on the motion of the defendant, 
and tbe plaintiff shall be liable to pay all costs occasioned thereby, 
which may be recovered before any justice of the county, in the name 
of the party injured." 

" Nothing is more oerikain," to use the language of our supreme 
oourt,^ " from the act regulating the prooeedings before justices of the 
peace in civil actions, than that a non-resident plaintiff shall not institttte 
a suit until he shall have given a bond for costs." It is a disability 
imposed on him, and ef^tually precludes his right to sue until the bond 
be given ; and the disability will not be removed although he sues for 
die use of a resident. 

In all actions before justices of the peace on office bonds for the use 
of any person, qui tarn actions, or actions on any penal statute, security 
for costs shall also be filed before the commencement of the suit, the 
same as in case of non-residents,* and the same form of bond may be 
used as in ease of non-residents. 

(1) 1 Seam. 198. (2) 5GUm.669; 12 I1L27. 
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CHAPTER V. 

OF THE APPEARANCE OP THE PARTIES. 

I. Or Appearance or Pabtixs or ruiL agb. 
n. Or Appsakancx or Inpamts. 
ni. Or Detault or Want or Appearance, and the ErrBcr 

THEREOr. 
I. or APPEARANCE OP PARTIES OP rULL AGE. 

In all ooturts plaintifis hav^ the liberty of proseonting, and defendants 
have the privflege of defending in their own proper person,^ except 
infantBi however, and corporations aggregate. The former most appear 
by guardian or next friend,' and the latter by attoniey.' 

Appearance is the presence of the parties in court upon return of the 
process, and although the party appear by attorney, yet in contempla- 
tion of law, the party himself is presumed to be present.^ 

In justices' court, it does not follow that the attorney should be a 
licensed attorney at law, but it may be any person whom the party 
thinks proper to select, to aid him in prosecuting or defending his suit. 

The authority to appear and act as attorney may be either written or 
by parol, and a mere verbal request for that purpose is sufficient 
authority to appear and manage the cause, though not to release the 
interest of a witness.* 

It is held that where an attorney commences an action in the name of 
another, or appears for another, the court will presume that he has 
authority to do so until the contraiy is shown ; and if such suit is 
instituted, or appearance entered without legal authority, the remedy is 
by motion to the court founded on evidence, to show the abuse (in act- 

(1) B«7' St«t. 75, 8«e. 12. (9) R«t. Btet. 267. (4) 1 Boot. L. D. 114. 

(ft) 11 Johnf. 464. (8) Tldd 68; 1 Chit PL 666. 
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ing wiihcmt such anihorilrjr) of process of the coart, or irregalftr act of 
the attorney in entering sncfa appearance.^ 

A married woman when sued without her husband, must appear in 
person, but where the husband and wife sue, or are sued, the husband 
maj retain an attcxmey for them both.^ 

An idiot must likewise appear in person, and any one may be ad- 
mitted to sue or defend for him, but a lunatic must aj^ar by guardian, 
if wiUiin age.* See Rev. Stat. 277, Sec. 5, which provides that con- 
servators may sue and be sued in every mstance as the cei^esentatives 
€f the lunatic. 



n. OF APPSABANOS OF INFANTS. 

An infant or minor is every person under twenty-one years.* The 
term minor is s3monymous with that of infctnt. The terms major and 
minor are more particularly used in the civil law. The common law 
tenns are aduh and infant.'^ An in&nt cannot appear by attorney, he 
must therefore appear by goaidian or next friend. 

Bev. Stat. 267, Sec. 18. '' Mmors may bring suits in all caflcs 
whatever, by any person that they may select as their next friend ; and 
the person so selected shall file bond with the clerk of the circuit 
court, or justice of the peace before whom the suit may be brought, 
acknowledging himself bound for all the costs that may accrue and 
legally devolve upon such minor. And after bond shall have been 
so filed, said suit shall progress to final judgment and execution, as in 
cither cases.'' 

I'orm of Bond for Costs by nsxt friend in suit by rninor, 

Statb of Ilunois, > In Justice's Court, 

Lake Countt, j Before E. S. Ingalls, Esq., J. P. 



A. B.) 

C. D.) 



Demand $- 



I, E. F., do hereby acknowledge myself bound for all the costs that 
may accrue and legally devolve upon the said A. B. in the above entitled 
cause. Witness my hand and seal this day of A. D. 

185—. E. F. {Seal) 

■ I '■■■■.- . ,».,.. — ■ . ...t ■ 

(1) 1 Scam. 908. (2) % Sannd. 212. (8) 2 Saond. 888. 

{4> 1 B<ra7. L. D. 685. (5) 2 Xd. 148. 
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If an infuit plamtifif appear and prosecute a suit in person, or iy 
attorney, the defendant can take adTantage of it only by movii^ to set 
asdde the proceedings for inegularity, or by pleading in abatement. If 
the defendant m such a case plead in chief or in bar of the action, he 
admits the due appearance of the plaintiff and cannot take advantage of 
it afterwi^rds. It is not a gronnd of non-eoit at the trial.^ 

In a suit agtunst an in&nt, the plaintiff shonid see that a .gaardian 
is appomted for the defendant, for if no snch appointment shonid be 
made, a judgment against the defendant would be erroneous.^ The 
guardian may be nominated by the infiint, and should he fail to do so, 
the court will appoint such person as may be thought proper, which 
guardian should be a real person.' 



in. OV DEFAULT OB WANT OF APPBARANCB, AND THE EFFECT THEBEOF. 

Bey. Stat. 818, Sec. 23. '' If the defendant shall not appear at the 
time of trial, after giving bail as aforesaid, or after being served with a 
summons, as described in the twenty-first section of this chapter, and 
no sufficient reason be assigned to the justice why he or she does not 
appear, then the justice shall proceed to hear and determine the cause, 
in the absence of said defendant, but shall not give judgment in favor 
of the plaintiff, unless the said plaintiff shall fdJlj prove his d^nand in 
the same manner as if the defendant had been present and denied the 
same. 

** Sec. 24. If the plaintiff or his agent shall not appear at the time 
appointed for the trial aforesaid, and no sufficient reason shall be 
assigned to the justice why such phuntiff or his agent does not appear, 
the justice shall dismiss the suit, and the plaintiff shall pay the costs, 
unless the defendant shall consent that such suit shall be continued to 
another day, in which case the same proceedings shall take place at the 
second day, so fixed for the trial as above provided ; but this section 
shall not require the dismissal of a suit on a note placed in the hands 
of a justice for collection." 

The justice should always allow a reasonable time for the appearance 
of the parties after the hour appointed in the process or fixed, on continu- 
ance, for trial. In some States this is regulated by statute. In the 

■ ■— ~— — ^■^— ^..— ^^— ^^^— ^—^ I 1 1 1 1 I ■ 

(1) 7 JohoB. 878. (2) 8 Johns. 418; 2 Oowen, 480. (8) 2 Ooiraii, 480. 
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gtate of New York, one hour is given after the time specified in the 
gnmmoiiB or attachment, and which is construed to apply also to 
adjournments.^ In this State there is no such statutory regulation, hut 
the genera] practice is to wait full one hour, and which delay is proper 
and cannot he deemed unreasonahle. 

(l)20JobnB.80e. 
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CHAPTER VI. 

OF PLEADmOS. 

I. Of Pleadings in General. 
n. Of the Peofsb Pabties to the Action. 

1. Plaintiffs. 

2. DefendanU. 

m. Of Pleadings which usuallt occue in Justices' Courts. 
IV. Of the Declaration. 
Y. Of Pleadings on the part of the Defendant. 

1. When incumbent on the Defendant to Plead, 

2. Of Pleas to the Jurisdiction and in Abatement. 
8. Of Pleas in Bar. 

4. Of Setroff. 

6. Of Pleas puis durrien continuance. 
6. Of Pleading Title. 
YI. Of the Replication. 
yn. Of Demurrers. 

I. of pleadings in general. 

The parties haying properly appe(ired, the next subject of consider- 
ation is, the pleadings in the cause. By the pleadings in a suit, it is 
not meant, as by many people it is understood, the arguing or adyocat- 
ing the cause before the court; but the allegations of the parties, 
briefly setting forth the cause of action on the part of the plaintiff, and 
the defense on the part of the defendant, which in courts of record are 
drawn out with great exactness and perspicuity, beting ^th the 
declaration on the part of the plaintiff, folbwed by the plea of the 
defendant, the replication of the plamtiff, the rejoinder of the defendant, 
and so oa alternately to a surrejoinder, rebutter and surrebutter, until 
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an iaefoe is taken ; that is, a material &ct is affirmed on one side and 
denied on the other, which &et the joiy are called on to try.^ In other 
irordfi, {Jeading is the statement in a logical and legal form of they<M^ 
iriiich constitate the pbuntiff's cause of action, or the defendant-'s 
gnnmd of defense ; and is the formal mode of allegmg that on the 
reeord which woold he the support or defense of the party, in evidence.' 
And the object of pleading, is to inform the court whose duty it is to 
declan the law uismg npoa those footo. aad of apprisiiig the opposite 
party of what is meant to be proved, in order to give him an 0{^rta- 
nitj to answer or traverse it.' It has been the object of the le^pslature 
in establishing justices' courts, to dispense with technical forms and 
pleadings, and to require causes to be disposed of with as little delay 
and expense as possible.^ Hence under our statute no written plead- 
ings are required. It will, therefore, be unnecessary to devote any 
greater share of attention to the subject of pleading, than the require- 
ments of proceedings in justices* courts actually demand. 

Bev. Stat. 319, Sec. 28. '' When the parties shall appear and be 
ready for trial, the justice shall proceed to hear and examine their 
respective allegations and proofe, and shall thereupon give judgment 
against the party who shall be proved to be indebted to the other." 

The allegations of the respective parties, previous to the proob, 
which, as we have seen, is understood to be the pleadings in the cause, 
may or may not be reduced to writmg. When reduced to writing, they 
diould be carefully kept and filed by the justice, together with the 
papers in the case ; or if stated orally, the substance thereof should 
be briefly noted by the justice on his docket, so that if subsequent 
occasion should require, it may be known what questions were tried by 
the justice.* 

Spedal pleading, by which is meant the allegation of special or new 
matter, as distinguished firom a direct denial of matter previously 
alleged on the opposite side, ought not to be countenanced in justices' 
courts, as it can be of no practical avail, and tends only to embarrass 
and mislead the justice.* 



n. OP TOE PSOPXR PABIIES TO TBB ACTION. 

1. Plaintiffs. 
The general rule is, that the action should be brought in the name of 
the party whose legal right has been aflfected, against the party who 

(1) peim. OB Sm. Cao. 128. (2) 1 Chit. PI. 8U. <a) Dovgl. 169. 

(4) BTCM6, 86; 2 0U. 888. (6) 8 GU. 808. (6) BrCaiub, 271 
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oommitled the injmy, or by or againttt hig peraonal repreeentatiTQS.^ 
In general, the action on a contract, whether express or implied, or 
-whether by parol or iinder seal, or of record, must be brought m ihe 
name of the party in whom the legal interest in sooh contract is vested.' 
It is a general mle, that in case d partners all the members of the fitm 
should be plaintiffi in an action upon a contract made with the firm ; 
nor can any priTaite arrangement by the firm, that one only of the part- 
ners shall bring the action, give him a right to sue alone. In case of 
dormant partners not privy to the contract, it seems that the other 
members of the firm may omit their names in an action.* It is a general 
role that a married woman cannot, during her marriage, maintain an 
action without her husband ; either upon contracts made by her before 
or after her marriage.^ 

2. Defendants, 

The action upon an express contract, whether it be by deed or merely 
in writing, or by parol, must in general be brought against the party 
who made it, either in person or by agent.* On implied contracts, 
against the person subject to the le^ liability/ A contract made by 
an agent, as such, is in law the contract of the principal.'' At law one 
partner or tenant in common cannot in general sue his copartner or 
cotenant in an action arising on contract, but must proceed by action 
of account or bill in equity." It seems that mere dormant partners, 
and nominal partners having no interest, need not necessarily be jomed 
as defendants* And in case of mfimts and married women contracting 
jointly with other persons competent to contract, it is a ground of non- 
suit to sue them with the persons who are legally responable.* In 
general k ferns covert cannot be sued alone at law : and when a feme 
eole who has entered into a contract, marries, the husband and wife 
must in general be jointly sued.'' 



m. OV PLSADINGS WHIOH USUALLY OOCUB IN JUSTICXS' G0UBT8. 

The pleadings which usually occur in justices' courts, are the declar- 
ation and plea, replication and demurrers. The declaration is the 
plaintifiT's complaint, or statement of his cause of action ; the plea b 

(1) 1 Chit. PL 2. (2) Id. 8. (8)14.18. (4) Id. 81. (6)8nui,18. 

(6) 1 Chit. PL 88. (7) Id. 89. (8) Id. H, ind Mthnritfet Uttm dtod. 

(») Id. 40. (10) Id. 06. 
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the defendant's answer tbereto ; in wbich, if any new matter is set up, 
beyond that mentioned, or contempUted in ^ deckration, as a jusk^- 
cation, or reason why the plaintiff should not reoover, the plaintiff 
replioB by what is callefl a replication. Thus, in an action of trespass 
fer damage done by cattle, the defendant may plead the general issue, 
diat is, deny the injury complained of, or might, perhaps, see fit to 
admit the trespass, but allege by special plea that the close of the 
plaintiff was not protected by a good and sufficient fence, and therefore 
the plaintiff ought to be barred from haying and maintaining his said 
action,^ to which the plaintiff will reply that the close was sufficiently 
protected, and that he ought not to be barred, jtc, when the parties 
win be at issue, and the cause ready for trial. But in justices' courts, 
the most proper mode of proceeding, is fer the defimdant to plead the 
general issue and give notice of setoff, or of any special matter that he 
may wish to show on trial to defeat the plaintiff's claim. The demnrrer 
may come from either party, and is that which objects to the form or 
substance of the pleading of the opposite party, and insists that it is 
not sufficient in law to sustain ot bar the action.' The other parts of 
pleadings^ as they seldom occur in this court, will be only occasionaUy 
noticed. 



IT. OV THl nXCLABATION. 

The declaration is a specification of the circumstances or statement of 
the feots which constitute the plaintiff's cause of action.* Or in other 
words, it may be defined to be an amplification, or exposition of the 
cmginal process^ with the addition of the time when, and the place 
where, the canse of action arose, and of all necessary circumstances.^ 
The general requisites of a declaration are, 1st, that it correspond with 
the process ; 2nd, that it contam a statement of all the fects necesaaiy 
in point of law to sustain the action, and no more; and 8rd, that these 
cixcamstanoes be set ferth with certainty and truth. 

1. The dedaration should correspond with the process in the name of 
the parties ; but in case of the defendant being sued by a wrong name 
and appearing in his right name, the plaintiff may declare against him 
by the name in which he appears, stating that he was arrested or served 
with process by the other ; for, by appearing, the defendant admits him- 

<1) See6OU.lS0; 1301.000. (2) 8 BL Com. S15. (S) 1 Chit. PL 279. 

(4) Gonld PI. 2f 8 Bl. Com. 299. 
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self to be Uie person sued; the Taiionce therefore will be immaterial.^ 
The deolaration shoold ako correspond with the process in the number of 
the plaintifi ; thus if the process be in the name of one plaintiff^ the 
declaration cannot be made in the name of two or more, and vice ver9df 
if the process is in the name of two or more, the declaration cannot be 
in the name of one.^ 

By Eevised Statutes, 318, See. 25 1 "If two or more persons shall 
be sued jointly b^re any justice of the peace, and all of such defendants 
shall have had notice bs aforesaid by warrant or summons, the appear- 
ance of any one of th^ said defendants at the time of trial, shall be 
sufficient to justify the said justice m proceeding as if all ware present ^ 
and if none of said defendants shall appear after such notice, the justioe 
shaH, if the pUuntiff 's demand be establiahed as aforesaid, proceed as in 
other eases of default ; and in either of the afi>resd!d eases the justioe 
shall not divide the amount of the debt proved among the defendants, but 
shall give one entire judgment for the whole amount proved to be due, 
against so many of the defendants jointly, as shall be proved to be 
jointly indebted to the plaintiff. But if it shall appear to the justice 
that any two or more of the defendants sxe severally indebted to the 
plaintiff, upon separate and different debts or causes of action, or upon 
several or different promises or contracts, such plaintiff shall not be 
allowed to bring in such separate claims; nor shall the plaintiff be 
barred by the determination of his suit against such joint defendants, 
fifom prosecuting his suit agunst the respective defendants for the 
recovery of such separate demands." 

But in actions of trespass or trover, if process be issued against two 
and served on one only, the plaintiff may declare and proceed to judg- 
ment against him alone without noticing the others.' The provisions of 
the preceding section of the statute do not extend to cases fer tort. 

2. As to the laots necessary to be stated, it may suffice to say, ihat 
the declaration, whether written or verbal, should allege all the circum- 
stances necessary for the support of the action, and contain a full and 
regular statement of the injury which the plaintiff has susUuned ; and 
tiie time and place and other circumstances ; with such precision, cer- 
tainty and clearness, that the defendant knowing what he is called 
upon to answer, may be able to plead a direct and unequivocal plea, 
and that the court or jury may understand clearly what they are called 
upon to try.* 

(1) 1 Coweo, ST. (2) 1 Obit. PL 288 ; 2 Scam. 608. (8) 2 Johns. 866. 

(4) Bm 1 QhlC. PI. 286; »bo 14 Jc^hns. 86». 
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K the elaim or demand of the plaintifr is upon hook aocount, note 
of hand or other instrument, it will he sufficient for him to declare gene- 
rallj, producing to the justice his hooks, note of hand or other ingtru- 
ment, as the case may he, and which will form a part of the declaration, 
and he sufficiently explicit to onahle the opposite party to plead prop- 
erly, and the court to proceed understandingly with the cause, and wiQ 
answer the most stringent requurement in justices' court.' 

3. These circumstances must he stated with certainty and truth. 
The certainty necessaiy in a declaration is, to a certain intent in gene* 
ral, which should pervade the whole declaration, and is particularly 
required in setting forth: Firtt, the parties — ^it must he stated with 
oertunly who are the parties to the suit, and therefore a declaration by 
or against "A. B. & Co." is not sufficient;' Secondly , the time — ^the 
dechaation must, in general, state a time when every material or tra- 
versable &ct happened ; Thirdly, the place — ^it is a general rule that 
the place of every traversable foct stated in the pleadings must be dis- 
tinctiy alleged ; diXiH fourthly^ other circumstances necessary to maintaiQ 
llie actucm. 

In actions of assumpsit, and especially where the plaintiff's claim is 
comprised in several items, as for work and labor done and performed, 
personal property sold and delivered, and the like, the proper manner 
of proceeding on the part of the plaintiff, on coming to trial, will be to 
embody his claim in the form of a bill, or formal statement of the sev- 
eral items, commonly called a bill of particulars, in the following form : 

Waukegan, III., Sxpt. 1, 1855* 



A. B., 






1855 


To C. D. 


Dr. 


June 4, 


To 5 bushels of wheat, at $2 per bush., 


$10 00 


July 26, 


'' 5 days' labor harvesting, at $2 a day, 


10 00 


Angost 1, 


*' 1 second hand plow (agreed) 


8 00 


«< 


•* 1 cow 


20 00 



$48 00 

Which bill or statement so made out, he will produce and file with the 
justice upon his first appearance on return of process, and thereupon 
state to the justice that he claims to recover of the defendant upon said 
statement for the several items therein set forth, and that the articles 
therein mentioned, were furnished, and the labor performed at the 
request of the defendant, and at the times therein set forth, and that the 

■ — m * -^-^— »■■! »■■-■■■■■ ■^■^■^■■- ■■■■ ■■-■■ ■■■ ■ 11^ 

(1) 8«« 8 CtSiM, 187 ; 8 Wend. 492. (2) 8 Caiii«, 170. 
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defendant had promised to pay for the same, when thereunto requested ; 
ihsA sach request had been made, but tliat the defendant had wholly 
neglected and refused to pay the same or any part thereof. 



V. OF PLEADINGS ON THE PART OV THE DEFENDANT. 

1. Whm incumbent on the defendant to plead. 

When the plaintiff has filed his declaration; the defendant must put 
in his excuse or plea.^ And in suits befero justices of the peace it is 
incumbent on the defendant to state his defense particularly before the 
commencement of the suit, so that the plaintiff may have notice of it ; 
and it is the duty of the justice to note on his docket the substance of 
the defense thus stated, that it may be known, should oeoasion subse* 
quently require, what were the questions tried before the justice.^ 

Pleas are of two sorts, dilatory pleas and pleas to the action. Dil- 
atory pleas are such as tend merely to delay or put off the suit by 
questioning the propriety of the remedy, rather than by denying the 
injuiy ; pleas to the action are such as dispute the veiy cause of suit.' 

The general order of pleading is, 

1. To the junsdiction of the court 

2. To the disability of the person. * 

1. Of the plaintiff . . 

2. Of the defendant. 

3. To the process. 

1. To the form. 

2. To the action of the procese. 

4. To the action itself m bar thereof 

By this order of pleading each subsequent plea admits that there is 
no foundation for the former ; as when the defendant pleads to the 
person, he admits the jurisdiction of the court, and where he pleads to 
the process, he admits the competency of the plaintiff, and his own 
responsibility ; and when he pleads in bar of the action he admits that 
there is no foundation for any dilatory plea.^ 

2. Of Pleas to the Jttriediciion, and in Ahatement. 

Pleas to the Jurisdiction. — ^The general rule in case of dilatory pleas 
is, that if the party does not avail himself of them, at the first opportu- 

(l)8Bl.Oom.d01. (2)2aU.889. (8) 8 BL Com. 801. 

(4) 1 Chit. PI. 475 ; Tldd Pr. 572. 
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nky, he waives Iiifl right to take adyantage of them.^ But objections 
to the jnrisdiGtion of the justice may, in avariety of instances, be taken 
under the general issue, or at any stage of the suit, where the want of 
joradiction appears. Such are all those cases in which there is a total 
want of jurisdiotion, so that the proceedings before the justice are wholly 
Toid, for it is a fiuoiiliar doctrine that consent of parties cannot conftor 
jurisdiction.' As, fer instance, where an executor or administrator is 
defendant, where the amount claimed exceeds twenty dollars.* And so 
in all cases not within the jurisdiction of the justice by statute ; yet in 
all these cases the defendant may plead formally ihe want of jurisdic- 
tion, should he choose to adopt that method* 

PUas in Ahatement. — ^Whenever the subject-matter of the plea or 
defense is, that the phuntiff cannot maintain aviy action ai any time in 
respect of the supposed cause of action, it may, and usually must be 
pleaded in lor; but matter which merely defeats iSi'd present proceed- 
ing, and does not show that the plaintiff is forever concluded, should 
in genend be pleaded in ahaitement. The leading feature of a plea in 
abatement is, that it must point out the phuntiff's mistake, and ^ve 
him a better writ.^ 

Pleas in ahatement to ihe disMUiy of the pkdntiff are, that he is 
not in existence (being only a fictitious perscm or dead);* that the 
phuntiff is an mfent, and has commenced the suit in person or by 
attorney, and not by next friend.' 

Wb»e a married woman is iQterested in the subject-matter of the 
action, and might join with the husband, but sues alone, her coyerture 
must be pleaded in abatement.'' 

Fleas in abatement to the dUaMUty of the defendant ate, that the 
defendant is a married woman, and is sued without her husband.^ 
That the defendant is privileged from arrest where the process is by 
warrant, &c. 

Pleas in abatement to the process are various : As misnomer of the 
plaintiff or defendant, that the plaintiffi or defendants suing or being 
sued, as husband and wife, are not married, that one of the phuntiffi 
or defimdants was fictitious or dead at the time of the commencement 
of the suit, or any other plea for want of proper parties, as that there 
are other joint contractors, &c., other executors or adndnistrators, or 
other persons not j(»ned, who ought to be made parties to the suit.* 

(1)1 Seam. 664; BNMe, 96. (2)lflIU.122. (8)]2IU.122. 

(4) 1 cut. PL 481. (6) 19 Johni. 806. (6) 7 Johns. 878. 

(7) 1 Chit. Pi. 481. (8) 1 cut. PI. 484 . (9) 1 OUt. PI. 487. 



^ I 



68 PUAPINOfl Of THB IIBFBNBANT. U^^'^ If 

Strictness is required in pleas in abatement. They are dilatoiy 
pleas, and looked upon with suspicion. They will not be sustained by 
any intendment in their &Tor.^ 

If the plea be untrue in fact, the plaintiff should deny it by replica- 
tion ; or if it be insufficient in point of law, he may demur.' If an 
issue in fact be joined on a plea in abatement, and found for the plaint- 
iff, the judgment is final that the plaintiff recover ; but if there be 
judgment in fiivor of the plaintiff on demurrer to a plea in abatement, 
or replication thereto, the judgment is that the defendant answer over, 
that, is plead again.* The judgment for the defendant in either caee is 
that the writ be quashed, (v if it be a temporary disalnlity, that the 
plaint remain without day.^ 

Revised Statute, 43, tide, *^ AbatXmxnt," Sec. 1. "No plea in 
abatement, other than a plea to the jurisdiction of the court, or when 
the matters relied upon to establish the truth of such plea appear of 
record, shall be admitted or received by any court of this state, unless 
the party offering the same, or some other person for him, file an 
affidavit of the truth thereof."^ 

The foregomg provision, although no doubt intended more particu- 
larly for courts of record, will apply with equal force and effect to 
justices of the peace ; in which case a mere affidavit, embracing the 
facts relied on, may suffice and answer the requirements of the statute. 
Yet it will always be advisable to reduce the plea to writing in proper 
form, and subjoin the proper affidavit of the truth thereof. The fol- 
lowing fonns are therefore given as applicable to justices' court. 

Farms of Pleas in Abatement. 

No. 1. 

MiSNOMXB ; or where the defendant is sued by a wrong name. 

In Justice's Court — ^Before Joseph L. Williams, Esquire, Justice. 

E D , 

Sued by the name of C. D. i 

Au. 
A B . 

E D sued by the name of C D comes, and by 

way of plea in abatement for misnomer says, that he is named and 

(1) 18 Wend. m. (2) 1 Chit. PI. 486. (8) Id. 600. (4) 1 Scam. 819. 

(6) Sm alio B«Tliod StataiM, 288, chat). Xli., awt. 7 and 8 in relation to aottotiB by and 
agalnat partnatB and Joint pajees or obU^eM aikd joint pajon or obllgon. 
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calldd E D , and by that name ever has been known and 

called, and that he has never been known or ealled by the name of 

C D , and this he is ready to verify. Wherefore he prays 

judgment of the said process and that the same may be quashed. 

E D . 

Statb op Illinois,) 
Lake €ountt, ) **' 

E D , defendant in the above entitled cause, sued by th$ 

name of C D , being duly sworn says, that the above plea is 

true in substance and &ct. 

Subscribed and sworn to before ^ 
me, this — day of — A.D. , 18 — . L E D . 

Joseph L. Williams, J, P, \ 

To this plea the plaintiff may reply that the said defendant is as well 

known by the napie of C D as by the name of E : D , 

If the defendant shows by proof that his name is E D , the 

plaintiff must prove that he is as well known by the name of C 
D- , or his stdt will abate.^ 

No. 2. 

Nonjoinder — ^Where all the parties liable, are not sued. 

In Justice's Court — ^Before E. S. Ingalls, Esquire, Justice. 

C D 

AU. 



R 



The said C D oomes, and by way of plea in abatement for 

nonjoinder, says that his supposed liabilities herein, if any such exist, 

were made by the said defendant jointly with one B F , who 

is still living, and not by the said defendant abne ; and this he is ready 
to verify. Wherefore he prays judgment of the said process herein, 
and Uiat the same may be quashed. G P . 

State op Illinois, ) 
Lake County, ) 

C D » , the above named defendant, being duly sworn, says 

that the above plea is true in substance and fact 

Subscribed and sworn to before ^ 

me, this — day of — ,A.D.,18 — . L D— — . 

E. 8. Inoalls, J, F. \ 

(I) SmI Chit. PL 408. 
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The names of all the oontractmg parties omitted mtist be diselosed 
by the plea, with an averment that they aie still living.^ 

No. 3. 

Nonjoinder — ^Where all the persons contracted urith have not joined 

asplamtiffi. 

(^OomTnenee cu before, No. 2.) " Comes, and by way of plea in 
abatement for nonjoinder of proper plaintifEb, says that the supposed 
liabilities herein, if any such exist, were made by the said defendant 
with the said A. B. and one B. S. jointly, the said B. S. being still 
living, and this he is ready to verify," &o. ( Conclude a$ before^ No. 2.) 

No. 4. 

Coverture — ^That the plamtiff is a married woman suing alone. 

(^Oommenee <xs hefore. No. 2.) ''Comes, and by way of plea in 
abatement for the nonjoinder of proper pliuntifi&, says that the said 
plaintiff, at and before the commencement of this suit, was and still is 
married to one E. F. then and yet her husband, who is still living," 
&c. (^(hnchde as before.) 

No. 5. 

Coverture — ^That the defendant is a married woman and is sued 

without her husband. 

In Justice's Court — ^Before Orlando S. Wriglit, Esquire, Justice. 

C. F. sued by the name of C. D. 

A B . 

The said defendant, to wit: C. F., sued by the name of C. D., 
comes, and by way of plea in abatement for the nonjoinder of proper 
defendants, says that at the time of the oommencement of this suit, she 
was and still is married to one E. F., who is still living, and this she 
is ready to verify, &c. ( Conchtde as before. No. 2.) 

No. 6. 

Another Action Pending — ^That another action is pendmg for the 

same cause. 

(^Commence as b^ore, No. 2.) " Comes, and by way of plea in 
abatement herein, says that at and before the commencement of this 
suit, another action was and stiU is pending fer the same cause {state 

(1)8 cut. PL 900, not*. 
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tohere the stdt is pending') and between the same partiesi and this he 
18 ready to verify," &o. ( Oancktde as hefore^ No. 2.) 

It vQl be understood, that all these several pleas mxust be verified by 
affidavit.^ 

8. Of Pleas in Bar. 

Pleas in bar go to the merits of the case, and deny that tiie plaintiff 
has any cause of action, and do not, like pleas in abatem^t, give a 
better writ. They either condude the phuntiff by matter of estoppel, 
which, however, rarely occurs in i^ plea ; or they show that the plaintiff 
never had any cause of action ; or admitting that he had, inast that it 
is determined by some subsequent matter.' 

General issue, — When the defendant means to deny the whole charge 
contained in the deokration, or that which constitutes the gist or feund- 
aiion of the action, he should plead the general issuSf or general plea, 
being that which traverses, thwarts and denies at once the whole declar- 
ation ; without offering any special matter whereby to evade it; as in 
assumpsit, nonnissun^sit, that he made no such promise, &a; in deU 
on rimple contract, or on judgment before a justice of the peace, nU 
d^fcty that he does not owe the debt ; in debt on speciality, n<m est 
factum, that the instrument is not his deed ; in debt on record, wul Hel 
record, that there is no suoh record ; in trespass, non eu^aHUs, not 
guilty.* 

The foBamng Sides mU he observed as to what maiy le given in evi- 
dence under the general issue, and what pleaded specially. 

In Assumpsit, — ^Under the general issue, in an action of assumpsit, 
the defendant may give m evidence that another person ought to have 
been made ooplamtiff; that at the time the supposed contract was 
entered into, the defendant was an in&nt, a lunatic, or drunk by con- 
trivance of the plaintiff, or a married woman, or under duress ; and 
ihe want of sufficient or legal consideration for the contract. So a 
release or parol discharge before breach, or an alteration in the terms 
of the contract, or non-performance by the plamtaff of a condition pre- 
cedent, or that the contract was performed by payment, jcc, or that it 
afterwards became illegal or impossible to be performed, may, when 
they constitute a sufficient defense, be ^ven in evidence under the gen- 
eral issue.^ These defenses show that the plaintiff never had any cause 

■ -■-■' 

(1) Upon Um Biibject of pleu In alwtament, lee 8 Ohit. PI. 895 to 909 and anihozittM dtod. 
(2) 1 GUI. PI. 608. (8) Tidd Pr. 691 ; 8 Bl. Com. 806. (4) 1 Chit. PI. 512. 
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of action.^ So the defendant may show, under the general iasne, that 
he ofiered to perform his part of the contract, but was prevented bj the 
plaintiff.' 

There are, however, some defenses which in assumpeit, must be pleaded 
specially, or notice thereof given with the general issue, as tender, set- 
off, and the statute of limitations.' And so of a former recovery.^ 
Ako the defense of usury.^ 

In Deht. — ^In the action of debt on simple contract or legal liabili- 
ties, as for escape, &c. under the general issue nil debet, any matter 
may bo given in evidence which shows that nothing was due at that 
time, as paymrat, performance, release, or other matter in discharge of 
the action. The defense must plead specially, or ^ve notice thereof, 
with a general issue of the same matter as in assumpsit, a^ tender, set. 
off, statute of limitations, and a former suit or recovery.^ 

In debt on bond or other specialty under the general issue nan est 
factum, the defendant may give in evidence that the deed was delivered 
to a third person as an escrow, or that it was void at common law ab 
initio, or lliat it was obtained by fraud, or made by a married woman 
or a lunatic, &c., or that it became vonL after it was made, and before 
the commencement of the action, by erasure, alteration, addition or 
otherwise. But matter which shows that the deed waB merely voidable 
on account of in&ncy, or duress, or that it was void by statute in 
respect to usury, gaming or the like, must in general be pleaded.^ 

In debt on record, as the general issue nu/ tiel record, merely puts 
in issue the existence of the record as stated, any matter in discharge of 
the action, must be pleaded ; such aa payment, or release, or that the 
debt was levied by execution.* 

In debt on statute, nil debet is the proper plea, though not guilhf, 
would in some cases suffice. The statute of limitations may, in an 
action by a common informer, be given in evidence under the general 
issue ; but a former recovery by another person caimot, but must be 
pleaded specially, or notice given.' 

In Trover, — In this action^ under the general issue, not guihy, it 
is not usual to plead any other plea, except iJie statute of limitations, 
and a release. The defendant, however, is at liberty to plead specially 
any thing which admits the property in the plaintiff, and the conversion, 

• 

(l)lG]iil.Pl.aa (S)18Jt^i]is.66. (8)1 Chit. PI. 515. (4) Id. 614, note ff. 

(6) 1 Se«n. 212; Rer. Stat. 296, aeo. 4. (6) 1 Chit PI. 617. (7) 1 Ohlt. PI. 619. 

(8) Id, 621. (9) Id. 628. 
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bat justifies the oonyermon. The statute of limitatiuus must be pleaded 
specially ; and it seems to be injudicious to plead speoially a former 
leooverj, or verdict in a prior action.^ In this action, the defendant 
may, under the general issue, give in evidence, prc^rty in a third 
person.* 

^ TVetpdis, — In this action, whether it be trespass to personal or 
real property, the defendant may g^ve in evidence under the general 
issue, any matter which directly controverts the truth of any allegations 
which the plaintijOT makes, and is bound to prove in the first instance in 
support of his case. But where the act would prima facte appear to 
be a trespass, any matter of justification or excuse, or done by virtue 
of a warrant or authority^ must, in general, be specially pleaded, or 
notice thereof given with the general issue.' 

In all actions of trespass, matter in discharge of the action must be 
pleaded, or notice thereof given ; as accord and satisfiiction, arbitra- 
ment, release, former reooveiy, and the statute of limitations.^ 

4. Of SetrOf, 

SetK)ff is a demand which a defendant makes against the pluntiff in 
the suit for the purpose of liquidating the whole or a part of his claim.^ 
It takes place only in actions on contracts for the payment of money, 
as assumpsit, debt and covenant. A 8etK>ff is not allowed in actions 
arising ex delicto, as upon the case, trespass, replevin or detinue,^ nor 
in an action of trover,^ unless it arise out of the same subject matter.^ 
A 8etK>ff was unknown to the common law, according to which, mutual 
debts were distinct and inextinguishable except by actual payment or 
release.^ Set-off is therefore a matter of statutory regulation. 

By the Bev. Stat. 320, Sec. 85, it is enacted that, ''In all suits 
which shall be commenced before a justice of the peace, each party shall 
bring forward all his or her demands against the other, existing*at ^q 
time of the commencement of the suit, which are of such a nature as 
to be consolidated, and which do not exceed one hundred dollars when 
consolidated into one action or defense ; and on reibsing or neglecting 
to do the same, shall forever be debarred from the privilege of suing for 
any such debt or demand ;" and by 



(1) 1 CliK. PI. m. (2) 18 Jobni. S76; 16 Johns. 207. (8) 1 Chit. PI. 689. 

(4) 1 Chit. PI. 640. (5) 3 Boot. L. D. 618. (6) Bull. N. P. 181. 

(7)12 01.80. (8)UIU.434. (9) lBaw]«B.tf6; Bah.SH^l. 
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" Ssc. 84. No party fihall be permitted to introduce at the trial, 
any note, bond, debt, or other claim against his adyersary, which he 
shall have acquired after the commencement of the suit." 

Where actions are brought before a justice of the peace on two notes, 
returnable at the same time, which if consolidated, would exceed 
one hundred doUan, a judgment on the first note is not a bar to a judg^ 
ment on the second. Each note oonstitates a separate demand. If a 
controversy exist as to the amount of a setoff, a party is not bound to 
give credit before the commencement of a suit for the exaot amount to 
which the trial may show the party entitled.^ 

A note transferred by delivery merely, cannot be set off by the 
holder, in an action against him by a third party. The holder could 
not sue upon the note in his own name, and it therefore is not a legal 
subsisting cause of action in his &vor.^ Demands to be set off must 
be mutual, and exist between the parties to the record.* 

A separate demand cannot be set off against a joint demand ; nor 
can a joint demand be set off against a separate debt,^ unless upon some 
prior agreement*^ 

Recoupment. — ^Mutual demands arising out of the same subject-mat- 
tw, and capable of being balanced against each other, may be adjusted 
in one action, by recoupment. It is not necessary that the opposing 
claims should be of the same ohamcter. A claim originating in con- 
tract, may be set up against one founded in tort, if the counter claims 
arise out of the same subject-matter, and are susceptible of adjustment 
in one action ; but the defendant in such case cannot, as in set-off, 
recover any excess in his &vor ; his claim is used in mitigation of 
damages only.* 

In an action of assumpsit for the recovery of the price of an article 
sold at a stipulated sum, a defendant may give evidence showing the 
true value of the article sold, in case of a breach of warranty, in 
reduction of the amount claimed, as well in cases of a sale with war- 
raniy, as in cases of fraud; such evidence being allowed to avoid 
circuity of action, and to prevent further litigation upon the same 
matter^ 

The defendant should always, at the time of joining issue, give notice 
with his plea, of his set-off, or he will in strictness thereafter be pre- 
cluded from making it at the trial. ^ In case of recoupment the same 

(1) 11 m. 668. (2) 16 ni. 280. (8) 4 GU. 186 ; 11 lU. S8, 644. 

(4)11IU.98. (6) 2 Taunt. 170. (6) 14 m. 484. 

(7) 4 Wend. 488; 8 td. 108. (8) 10 Johns. 106; 12 Id. 206. 




OhAP. 6.3 FLIADIHeS Of THB DSrSETB^T. 76 

precantioii Bhoold likeviae be taken.^ Bat this will generally be a 
matter of diaorettoa with tbe jiutice. 

6. Of Pleas, Ptd$ Darrein Continuance,^ 

Formerly there were formal adjournments or contmnances of the por- 
oeedings in a suit, for certain purposes, £rom one term to another, tod 
during the interval the parties were, of course, out of court ; and when 
any matter arose which was a ground of defense, once the last continu- 
ance, the defendant was allowed to plead it, which allowanee was an 
exception to the general rule that the defendant can plead but one plea 
of one kind or class.' 

If any matter of defense has arisen in a suit, after an issue in £Eict or 
joinder in demurrer, and before the trial of the cause, it may be pleaded 
by the defendant ; as that the plaintiff has given him a release, that the 
defendant has pud the demand ; and in short, any matter which if it 
had occurred befbre the commencement of the suit, would have been a 
good defense.^ 

A -pLeskpuds darrein continuance waives all previous pleas, and if 
the matter of that plea be determined against the defendant, it is a 
confession of the matter in issue. The plaintiff must nevertheless prove 
his demand, the same as if no plea had been put in, in the caused 

It aeems to be settled that this plea may, in all cases, be received 

in a justice's court, where it could properly be received in a court 

ofieeord.* 

6. Of Pleading tide. 

In case of trespass by cutting timber it is provided, by the Bev. Stat. 
52&, Seo. 2, '* That penalises herem above provided, riiall be recover- 
aUe, with costs of suit, either by action of debt, in the name and for 
Ae use of the owner or owners of the land, or by action quitam in the 
name of any person who will first sue for and recover the same ; the 
ooeluilf for the use of the person so suing, and the other half for the 
use of the owner or owners of the land. Provided, That if in any 
adion that may be instituted by virtue of the ppovifidons herein con- 
tained, before a justice of the peace, the defendant shall set up a title 
to the land on which the tree or trees are alleged to have been cut, 
Med, boxed, bored or destroyed, and shall forthwith give good and 

» I ti I II ■ I II 1——^ II ■ ^— ^»^ii ■■■ » ■ m il — I .^— ^«». ■ 

(1) 22 Wend. 156. (8) An old Vieneh word tlgnifying since the Uut anUimianei. 

(S) 2 Boot. L. n. 880. 2 Bout. L. D. 880. (4) 1 Chit PL 687. 

(S)14WflAd.101{ I0Id;e76. (6) iam,6B. 
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sufficient seourity, to prosecate his claim or title to the said land to 
efiect, within one year, or to appear and defend an action to be insti- 
tuted against him within one year, by virtue of the provisions herein 
contained in any court of record within the State, having cognizance 
thereof, and in either case to abide by and satisfy the judgment that 
may be given in such court ; then the said justice shall proceeed no 
further in the said cause, but shall forthwith dismiss the parties ; and it 
shall be the duty of the said justice, thereupon, to tax the bill of costs 
that may have accrued before him ; and so soon as the action shall be 
renewed or instituted for the purpose aforesaid, to transmit the said bill, 
together with the reoognizance to be taken as aforesaid to the clerk of 
the court in which such action shall be instituted or renewed ; which 
costs so taxed and transmitted, shall be made a part of the judgment to 
be rendered as aforesaid. 

*' Seo. 3. If the said recognizance shall be forfeited for not prose- 
cuting, as aforesaid, the justice shall proceed to enter judgment against 
the defendant for the demand of the plaintiff, which Mil be taken to 
be confessed, and execution shall thereupon issue against the defendant 
and his security or securities ; and if the said recognizance shaU be 
forfeited for not appearing and defending, or not abiding by and satis- 
fying the judgment that shall be given in the court above, the party, 
for whose benefit such recognizance was taken, may, by a writ or writs 
of scire facias, proceed to judgment and execution thereon." 

Farm of Recognizance of Defendant when Title to Land is set up. 

Statb of Ilunois, 



County 



rois, ) 



Be it remembered that on — • day of — , 18—, A. B. of in 

said county, and C. D., and E. F., of the same place, personally came 
before L. M., Esquire, a Justice of the Peaoe of the ^mi county, 
and severally and respectively acknowledge themselves to be indebted 
to G. H., that is to say, the said A. B. in the sum of fifty dollars, and 
the said C. D. and E. F. in the sum of ^^ dollars, each to be levied 
of their respective goods and chattels, lands, and tenements, to the use 
of the said G. H., if the said A. B. shall make default in the condition 
following : 

Whereas, in an actdon of debt, under the Bevised Statute, chapter 
one hundred and four, title, '* Trespass,-' before L. M., Esquire, a 

Justice of the Peace of the county of , in which the above named 

G. H. is phunti£^ and the above bounden A. B. defendant, the ssdd 
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A. B. sets up title to tbe following described traot of land, to wit: 
(descrihe the Jand^) upon which it is alleged by the said plaintiff that 
tiie said defendant has cut certain trees, (or as the cate may he,) 

Now the condition of this recognizance is such, that if the said A. B. 
shall prosecute his claim or title to the said land to eflfect within one 
year, or appear and defend an action to be instituted against him within 
one year, under and by yirtue of the provisions contained in the aforesaid 
chapter of the Bevised Statutes, in any court of record within this State 
haying cognizance thereof, and in either case will abide by and satisfy 
the judgment that may be given in such court, then this recogmzance 
to be void, otherwise to remain in full force. 

Taken, subscribed and acknowl-^ A. B. [ssal.] 

edged, the— — day of 18 — , v C. D. [seal.] 

before me, L. M., «/i P. I E. F. [bbal.] 



VI. 0? THB RKPUCATION. 

The replication is the plaintiff's answer to tbe defendant's plea.^ 
When the plea of the defendant has been put m, if it does not amount 
to an issue or total contradiction of the declaration, but only evades it, 
the plaintiff may plead again, and reply to the defendant's pica, by 
way of replication ; either traversing it, that is, totally denying it ; or 
he may allege new matter in contradiction to the defendant's plea.^ 
Pleadings before justices of the peace, however, will seldom extend 
beyond the plea, or defendant's answer to the plamtiff's declaration. 



VII. OF DEMURREBS. 

When the declaration, plea or replication, &c. , appears on the fooe of 
it, and without reference to extrimic matter, to be defective in point of 
kw, the (^rposite party may in general demur, A demurrer has been 
defined to be a declaration, that the party demurring will " go no 
farther," because the other has not shown sufficient matter against 
him.* Demurrers are either general or special; they are general when 
no particular cause is alleged ; and special^ when the particular imper- 
fection is pointed out, and infiosted upon ajs the ground of demurrer.^ 

a) 2 Bout. I*. D. 489. (2) 8B1. Com. 810. (8) 1 Ohtt. PI. 700. (4) Id. 70L 
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In praetioe before jastioes of the peace, it is apprehended that as the 
pleadings aire generally pat in oraU^y the party demnrring to a plead- 
ing, will usoally point oat at the time the defect of whiohhe eomplains, 
80 that demorrers in this cooit will osoally be special. If the opposite 
party be satisfied that the pleading demoned to is defectiye, he should 
apply to the court for leave to amend, which should, of coarse, be 
granted. If, however, he think the pleading sufficient, he should join 
in demuner, by insisting that the pleading demurred to is sufficient to 
sustain or bar the action. This would form what is called an iwue in 
law, which is to be decided by the court apon the facts alleged by the 
party in the pleading demurred to, for a demuirer admits the fiusts 
alleged in the pleading to be true, but insists that they are not snffident 
in law to sustain, or bar the action. 

If the justice shoold decide in favor of the party demornng, he 
should, of coarse, penmt the opposite party to am^d his pleading thus 
demurred to ; and on the other hand, if he should decide against the 
party demurring, he will permit him to withdraw the denrarrer, and 
answer to the pleading demmred to. If, however, no application be 
made to amend or answer the pleading, the judgment will be final ; if in 
favor of the defendant, for his costs, and if the demurrer be to a declara- 
tion, or other pleading of the pluntaff, or by the plaintiff to a pleading 
of the defendant, and is decided in the plaintiff's &vor, the court must 
proceed and ascertun the amount of his demand, and render judgment 
against the defendant therefor.^ 

<1) See 1 Ghlt PL 700 to 709; Ooold'i PI. Oh. 0. 
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CHAPTER VIL 

OF WITNESSES, COMPELLING THE ATTENDANCE THEREOF, 
TAKING DEPOSITIONS, AND OF OATHS AND AFFIRMA- 
TIONa 

I. Of COMPILUNO THE AtTSNDANOX OV W1TNIS8XS ; AND HBSXIM, 

1. Of tke Subpcma and Service thereof, 

2. Of ihefeee allowed to Witneuee. 

& Of proving Demand^ Ditcount, or Set-off^ hy Adverse 

Party, 
4. Of Mtaehment againti Ikfauhing Witness, 

n. Of TAKIKQ DxPOSmONS. 

m. Or Oaths and Affibmations. 

I. OF OOMPXLUNG THX ATTENDANCS OF WTrNBSSXB ; AND HEREIN, 

1. Of the Subpana, and Service thereof. 

BoTiaed StatQtas, 820, Seo. 36; *' When either party ehall roqtiire 
tlie attendance of a witness, in anj suit pending before a justice, it 
shall be the dnty of the justice to issue a subpoena in the following 
fioin, as nearly as the case wiU admit, viz : 



Form of Subpoena, 



State of Illinois, 



County 



ois,) 



The People of the State of Illinois, to A, B, : 

You are hereby commanded to appear before me at , on the 

— — day of , at o'clock, then and there to testify 

the truth in a matter in suit, wherein G. D. is pluntiff, and E. F. 
defondant. And this you are not to omit under the penalty of the law. 

GKven under my hand and seal, this ■ day of , 18—. 

John Dos, J. P. 
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Which subpoena may be served by a constable, or any other person, 
by reading the same to the witness, but no mileage shall be allowed to 
the person serving the same. 

'* Sec. 37. In all cases where a justice of the peace is required to 
issue a subpoena, at the instance of either party to a suit, it shall be 
his duty to insert the names of four witnesses in each subpoena, if the 
party demanding the same shall require the attendance of that number. 
And in no case shall a justice of the peace be permitted to charge and 
receive pay for any subpoena commanding the citation of a less number, 
where as many as four shall be required by the same party at the same 
time, to be used in the same suit.'' 

It not unfrequently happens that the party requiring the attendance 
of a witness, wishes also the exhibition in court of certain books and 
papers in his possession, or under his control, in which case* a subpcma 
duces tecum may be issued, which is a writ or process of the same kind 
as the ordinary subpoena, including a clause requiring the witness to 
bring with him and produce to the court, books, papers, &o., in his 
hands, tending to elucidate the matter in issue.^ 

Form of Subpoena dtices tecum. 

State of Illinois,") 
Pike County. ) 

The People of the State of Illinois, to A, B, : 

You are hereby conmtianded to appear before me at , on the 

' day of , at o'clock, , then and there to testify 

the truth in a matter in suit, wherein C. D. is plaintiff, and.E. F. de- 
fendant, and that you then and there bring with you, and produce at 
the time and place aforesaid, to be used as evidence, (here describe the 
document required particularly by daie^ S^c, cm the ccue may permit,") 
And this you are not to omit under the penalty of the law. 

Given under my hand and seal, this day of , 18—. 

John Sob, J. P. 

2. Of the Fees allowed to Witnesses, 

Revised Stat. 320, Sec. 38. '' Each witness so summoned shall be 
entitled to fifty cents for attending on each' trial, to be taxed with the 
other costs of suit, and paid when the debt^ and costs are collected; but 
if more than two witnesses shall be sworn in any case to testify to one 

(1) 8 Bl. Com. 888. 
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feet on the same side, the party Fequiring such extra witness shall 
he at the whole expense of procuring the same ; bnt no sach fee shall 
he taxed by the jnstioe, unless elumed by the witness attending." 

By this section, it will be seen that witnesses are allowed fees only 
in case they have been regularly summoned acc(»rdbg to the proyisions 
of section S6, and also where fees are claimed ; which may be done at 
any time before the costs are taxed up by the justice. Witnesses who 
are iubpceno/ed and attend in a cause, on the trial, are entitled to their 
fees whether they are sworn or not.^ 

3. Of proving Demand, Discount, or Set-off hy adverse party. 

Bev. Stat. 320, Sec 39. ''In all trials before justices of the 
peace, when either party may not haye a witness or other legal testi- 
mony to establish his or her demand, discount, or set-off, the party 
claiming such demand, discount, or set-off, may be permitted to prove 
the same by the testimony of the adverse party. And if such adverse 
party shall not appear at the time of trial, or shall refuse to be sworn 
or to testify, then the party claiming the same shall be permitted to 
prove his or her demand, discount, or setoff, by his or her own oath ; 
provided, that such party claiming the benefit of his own oath or that 
of the adverse party, shall first make oath that he has a demand, dis* 
count, or set-off, in said cause, and that he knows of no witness by 
whom he can prove the same except by his own oath, or that of the 
adverse party ; provided further, that no person shall be allowed to 
prove hiB demand, discount, or set-off, unless the adverse party be pres- 
ent, or shall have been notified thereof, and for which purpose the 
justice may continue the cause for such time as may be necessary." 

Form of Oath to he Administered, where evidence of adverse party 

is desired. 

Ton do solemnly swear that you have a demand, diaoount, or set-off, 
against G. D. in the cause now in hearing, and that you know of no 
witness by whom you can prove the same, except by your own oathj or 
that of the said G. D. 

" Sec. 40. When any plaintiff, at the time of commencing his 
suit, shall signify his desire to prove his debt or demand, as provided 
in the preceding section, and shall file the necessary affidavit, the justice 
may issue his summons m the following form : 

(l)8Setti.l7. 
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" State of Illinois 
" CoxraTY 



!"' } '^- 



** The People of the State of lUinoU to any ConstaiiU of said County, 
" Gkeetino : 

*' Tea are comiDanded to summon C. B. to appear before me at my 

office in ■ ■ , in said county, on the day of , 18 — , at 

the hour of — o'clock, — , to answer the complaint of A. B. for a feilure 
to pay him a certain demand not exceeding one hundred dollars, and 
hereof make due return as the law directs. The said defendant is 
hereby also notified that the said plaintiff says that he has no witness 
by whom to prove his demand, except it be by his own oath or the oath 
of the said defendant ; and unless the said defendant appear at the 
trial of said complaint, the plaintiff will be permitted to prove his 
demand by his own oath, as by law is directed in such cases. 

** Given under my hand and seal at my office in , in said 

county, this day of , A.D. 18 — . 

" E F , J, P. [l. s.] 

'' Sec. 41. If the defendant or defendants shall not appear at the 
time of trial, after being served with such summons according to law, 
and no sufficient reason be as^gned to the justice why he or she does 
not appear, then the plaintiff shall be permitted to prove his or her 
demand by his or her own oath, without giving any other or further 
notice to the defendant or defendants.'' 

4. Of Attachment against DefavUing Witness, 

By the Bev. Stat. 322, Sec. 48, it is provided that in all cases 
where a witness shall be duly served with a subpoena, and shall fail to 
attend at the trial, conformably thereto, the justice shall have power 
to issue an attachment, directed to any constable of the county, com- 
manding him forthwith to bring before such justice the* body of such 
witness, so fiiiling to attend as aforesaid, to show cause why he should 
not be fined for such contempt ; and on the appearance of such witness 
on such attachment, it shall be lawful for the justice of the peace to 
fine him in any sum not less than one dollar nor more than ten doUars, 
or wholly discharge him, if satisfiictory excuse be made. 

It has sometimes been held necessary that the cause should be called 
on for trial, the jury sworn and the witness called to testify, before an 
attachment can issue against him for default ; but the better opinion is, 
that the witness is to be deemed guUty of contempt whenever it is dis- 



^ 
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tinetly shown that he is absent from eonrt with intent to disobey the 
writ of ntbpcena, and that the calling of him in court is of no other 
nse than to obtain clear eyidenoe of his haying neglected to appear, but 
that is not necessary, if it can be dearly shown by other means that he has 
disobeyed the order of court. An attachment for contempt proceeds 
not upon the ground of any damage sustained by an indiridual, but is 
instituted to vindicate the dignity of the court ; and it is said, that it 
must be a perfectly clear case to call for the exercise of this extraordi> 
nary jurisdiction; the motion lor an attachment should therefore be 
brought forward as soon as posnble ; and the party applying must 
show by affidavit or otherwise that the subpcma was seasonably and 
personally served on the witness.^ 

Form of Attachment Against a Defaulting Witness, 



State op Illinois, 



County, 



>ss. 



The People of the State of Illinois to any Constable of said County, 
Grebting: 

We command you to attach C. D., if he may bd found in your 
county, and bring him forthwith before E. F., Esquire, a justice of the 

peace in and for the siud county, at his office in , in said county, 

to answer unto us and show cause, if any he has, why he should not 
be fined for contempt, in not obeying our writ of suhpcenat command- 
ing him to appear on the — day of — , 18 — , before the said justice, 
to testify in a suit then and there depending, to be tried between J. K., 
plaintiff, and L. M., defendant, on the part of the plaintiff, (or ^^defen- 
dant"^ And we farther command you to detain him in your custody 
until he shall be discharged by said justice, or be further dealt with 
aocoi^g to law. 

Given under the hand and seal of said justice, this — day of , 

18—. E. P., */; P. [seal.] 

For further forms of proceeding in the foregoing case, see *' Docket 
Entries." 



n. 07 TAKING DEPOSITIONS. 

A Deposition, is the testimony of a witness reduced to writing in 



(1) 1 Greenl. Sv. $ S19. 
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due form of law, t&ken by ylrtue of a oommissioxi or other authority of 
a competent tribuiud.^ 

Revised Statutes* 319, See. 82. ''If any witness redding within 
the county wherein a suit shall be pending before a justice, shall be 
unable to attend on account of age, ddcness or other cause, it shall be 
lawful for. the justice before whom such suit shall be pending, or some 
other justice of the county, to take the deposition of such witness in 
writing ; and the justice b^ore whom the suit diall be pending, shall 
adjourn the trial, not more than six days, for that purpose, and shaU give 
both parties notaoe of the time and place of taking such deposition." 

Form of Notice for taking depotitum of Witness rtsiding in the 
Qmnty^ who is tmable to attend a tried on account of Sickness or 
oiker cause. 

In Justice's Court.—- Before E. F., Esqxdre, Justice. 

A. B. 

vs. 
C. D. 

It appearing satisfiictorily to the undersigned, a justice of the peace, 
of the county of « , that G. H. of said county, is a material wit- 
ness for the plaintiff in the aboye entitled suit now pending before him. 
And that on account of his age, {or sickness ^ or other cause,) he is 
unable to attend the trial. 

Ypu are therefore notified, that on the • — day of , A. D. 

18—, at < o'clock in the forenoon, the deposition of the said 

O. H. will be taken by me, {or ** by K, X., Esquire^ a justice of the 
peace of said county f^*) in writing, at the residence of the said witness, 
in — — , in said county, to be read in OTidence on the trial of said 
cause. 

Dated the day of , A. D. 18—. 

To the phiintiff {or ''defendant:') E. F., J, P. 

Form of Deposition taken pursuant to the foregoing Notice. 

In Justice's Court. — ^Before E. F., Esquire, Justice. 

A. B. 

vs, 
C. D. 
Deposition of G-. H., aged about years, a witness in the 

(1) 1 Bout. L. n. f^. 
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above entitled suit, taken bj E. F. , Esquire, a justice of the peace of the 
county of , on the day of , 18 — , at the resi- 
dence of the said witness in , in said ooonly, in the presence of 

the said plaintiff and defendant, on the part of said plaintiff (or " <fo- 
fendant.'^) 

County, 8$: G. H., being duly sworn, deposes and says as 

follows, yix : (^ffere imeri the ieitimony of the witness^ giving hi$ oum 
languagt as near as po$$ible,) 

(Signed) 0. H. 

Stats of Illinois, 



COUNTT 



;"■}» 



I, the sabscriber, a justice of the peace of the said county, do certify 
that the abore depomtion was taken by me at the time and place mo- 
tioned in tiie caption therec^; that thesaid witness was first duly sworn, 
and that the siud depontion was carefully read to the witness and si^Md 
by him. 

Dated tlus day of ^, 18—. R F., 

Justice of the Peace. 

" Ssc. S3. If any witness, whose testimony shall be material in a 
snit pending before a justice, shall reside out of the county wherein such 
suit shall be pending, the party desiring it, may take his, her or their 
deposition or depositions, before any justice of the peace in the county 
in which such witness or witnesses reside ; and the depositions taken in 
conformity thereto may be given in evidence in said suit, if it shall be 
made to appear that the opposite party had reasonable notice of the 
time and place of taking such depositions." 

Ibrm of Ifatice to take the Deposition of a Witness residing out of 

the Oountg in which suit is pending. 

In Justice's Court. — Before E. F., Esquire, Justice. 




" Sir :— Take notice that on the day of , A. D. 18 — , 

between the hours of m the morning and in the even- 
ing of the same day, and continuing from day to day if necessary, at 
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\ 

the house of — — — , m the county of and state of Illinois, 

and before J. K., a justice of the peaee of said county, I shall proeeed 
to take the deposition of L. M. of said county, to be read as evidence 
in the above entitled cause. 

Dated the day of , 18—. 

Yours, &c., 

To A. B., C. D. 

Plaintiff in the above entitled suit. 

The form of deposition heretofore given in case of witness being 
unable to attend at a trial on account of sickness or othe^ cause, can be 
used in the foregoing instance by being varied to suit the occasion. 

Bev. Stat. 822, Sec. 52. '* In all cases before justices of the peace, 
either party may have the case continued any reasonable time, not 
exceeding one month, for the purpose of taking the deposition of any 
non-resident witness, which deposition shall be taken in conformity to 
the manner of taking and returning depositions of non-resident witnesses 
in the cu*cuit courts in this State." 

The following is the manner of taking and returning depositions of 
non-resident witnesses in the circuit court as provided by the Bev. Stat 
283, Chap. XL., Sec. 10. ** When the testimony of any non-resident 
witness or witnesses shall be necessary in any civil cause depending in 
any court of law or equity in this State, it shall be lawM for the party 
wishing to use the same, on ^ving to the adverse party, or his attorney, 
ten days' previous notice, together with a copy of the interrogatories 
intended to be put to such witness or witnesses, to sue out from the 
proper clerk's office a dedimus potestatumy or commission under the seal 
of the court, directed to any number of persons not exceeding three, as 
commissioners, or to any judge or justice of the peace of the county or 
city in which such witnesses may reside, authorizing and requiring him 
or them to cause such witness or witnesses to come before him or them, 
at such time and place as he or they may designate, and appoint and 
fieiithfully to take his, her, or their deposition or depositions upon all 
such interrogatories as may be inclosed with or attached to said com- 
mission, both on the part of the plaintiff and defendant, and none 
others, and to .certify the same when thus taken, together with the said 
oommisfflon and interrogatories, into the court in which such cause shall 
be depending, with the least possible delay." 
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" Sic. 12. Previoiis to tbe examination of any witness whose 
deposition is about to be taken as aforesaid, be or she shall be sworn, 
(or affirmed^') by the person or persons anthorized to take the same, to 
testify the troth in relation to the matter in controversy so &r as he or 
she may be interrogated, whereupon the said commissioner or commL»> 
ffloners, judge, justice of the peace, or clerk, (aa the case may he,) shall 
proceed to examine such witness upon all such interrogatories as may 
be inclosed with or attached to any such commission as aforesaid, and 
whidi are directed to be put to such witness, or, where no sueh com- 
mission shall be necessary, upon all such interrogatories as may be 
directed to be put by either party litigant, and shall cause such inter, 
rogatories, together with the answers of the witness thereto, to be 
reduced to writing in the order in which they shall be proposed and 
answered, and signed by such witness } after which it shall be the duty 
of the person pr persons taking such deposition, to annex at the foot 
thereof a certificate subscribed by himself or themselyes, stating that it 
was sworn to and signed by the deponent^ and the time and place, when 
and where the same was taken ; and every such deposition when thus 
taken and subscribed, and all exhibits produced to the said commissioner 
or commissioners, judge, justice of the peace, or clerk, as aforesaid, or 
which shall be proved or ssferred to by any witness, together with the 
commission and interrogatories, if any, shall be inclosed, sealed up, and 
directed to the clerk of the court in which the action shall be pending, 
with the names of the parties litigant endorsed thereon ; Provided, 
That when any deposition shall be taken as aforesaid by any judge or 
justice of the peace out of this State, such return shall be accompanied 
by a certificate of his official character under the great seal of the State, 
or under the seal of the proper court of record of the county or city 
wherein such depoation shall be taken." 

No authority is directly conferred by the foregoing sections upon 
justices of the peace to appoint commissioners to take depo»tions. A 
justice's court being one of inferior jurisdiction, can take nothing by 
implication.^ Hence it would seem that a justice of the peaoe had not 
authority under the statute to appoint commissioners for taking deposi- 
tions. It is therefore proper that the dedimus, or commission, should 
be «Urected to a judge or justice of the peace upon whom authority is 
conferred by our statute to take depositions in such cases. 



(1) 1 Johns. caaoB, 30, 228; 1 Scam. 297; 8 Id. IM; 4 Id. 88. 
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Form of Notice for taking out OomnUssion to examine a nonF^esi- 

dent Witness. 

In Justice's Oouit.-— Before Elisha P. Feny, Esqnire, Justice. 
A. B. 



uB.) 

vs. > 
I. D.) 



Sir:— 

Take notice that on the — day of -^, A.D. 18 — , at — o'clock, in 
the — ^noon, I will attend before the said justice at his office in Wauke- 
gan^ in the county of Lake^ for the purpose of suing out a commission 
directed to WiUiam Fairchild, Esq., a justice of the peace in and fi>r 
the county of Oneida, in the State of New York, residing in the town 
of Augusta, to take the deposition of £. F., a resident of the last men- 
ti<Nied place, on the annexed interrogatories, to be read in evidence on 
the trial of this cause now depending before the said justice, when and 
where you may attend, and file cross interrogatories if you think proper. 

Dated this — day of — , 18 — . 

Yours, &c. A. B. 

To C. B. 

Form of Interrogatories to he anneosed to the foregoing Commission. 

Interrogatories to be propounded to E. F., of the town of Augusta, 
in the county of Oneida and State of New York, a witness to be pro- 
duced, sworn and examined, in a certain cause now depending before 
^sha P. Ferry, Esquire, a justice of the peace of the county of Lake 
and State of Illinois, wherein A. B. is plaintiff and C. D. is defendant, 
on the part and behalf of the said plaintiff, under and by yirtue of 
the commission hereto annexed. 

First. — ^What is your age, occupation and place of residence ? 

Second. — ^Bo you know the parties, plaintiff and defendant, in the 
title of these interrogatories named, or either, and which of them, 
and how long have you known them respectively ? 

TTdrd. — Ac. 

Fourth. — Bo you know any other matter or thing touching the 
matter in question, that may tend to the benefit or advantage of the 
plaintifi? 

If yea, declare the same as fully and at large, as if you had been 
particularly interrogated tliereto. 



I 
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ChvtB Interrogatoriet. 

Interrogatories to be propounded to the said E. F., by way of cross 
examination. 

(^SuUe interragaiones (u the circumstances of the cctse require.) 

Farm of Commission to take Deposition of nattresident Witness. 

Stam of Illinois,) 
Lake CouKTT, ) 

7^ People of ike State of Illinois to WiUiam Fairchild, Esq^y a Jus- 
tice of the Peace of the county of Oneida, in the State of New York. 

Whereas, it appears to Elisha P. Feny, Esquire, one of the justices of 
the peace in and for the county of Lakey that E. F., of the town of 
Augusta, in the county of Oneida and State of New York, is a material 
wilaiess in a certain cause now depending before the said justice, between 
A. B., plaintiff, and C. D., defendant. 

Therefore we, in confidence of your prudence and fidelity, do, by 
these presents, appoint you to examine said witness, and authorize and 
employ you at a certain day and place to be by you for that purpose 
appointed, to examine on oath the said witness, on aU the interrogatories 
hereto annexed, to be taken before you, and cause such examination to 
be reduced to writing and signed by such witness, and to certify and 
return tlje depositions annexed hereto to the said justice, linder your 
seal, urith the names of the parties endorsed thereon. And you will 
return also, with said deposition, a certificate of your official character, 
under the seal of the proper court of record in the county for which 
you are acting. 

In witness whereof, the said justice has hereunto set his hand and 
seal, the — day of — , A.D. 18—. 

ElISHA p. FbRBT» J. P, [SXAL.] 

Form of Deposition taken inpursuance oftheforegoing Commission. 

Deposition of E. F., of Oneida county, in the State of New York, 
a witness, aged — years, produced, sworn, and examined before Wil- 
liam Fairchild, Esquire, a justice of the peace in and for the county and 
State aforesaid, on the — day of — , 18 — , at the office of the said 
William Fairchild, Esq., in the town of Augusta, in said county, by 
lirtue of a commission issued by Elisha P. Forty, a justice of the 
peace of the county of Lake, in the State of Illinois, to iQe directed for 
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the examination of the said E. F., a witness in a suit depending before 
the said justice, between A. B., plaintiff, and CD., defendant. 

First, — ^To the first interrogatory this deponent says, &c. 

Second, — To the second interrogatory this deponent says, &c. 

(The witness must make answer to eaoh interrogatory separately. If 
there be any cross interrogatories, the witness will go on thus :) 

Mrst, — ^To the-first cross interrogatory he says, &;o. 

(Signed) E. F. 

Form of Certificate to be attacked to the foregoing Deposition. 

State op New York, ) 
Oneida County, ) 

I, WiUiam Fairchild, a justice of the peace of said county, do 
certify that the foregoing deposition was taken by me at the time and 
place mentioned in the caption thereof; that the said witne.s8 was first 
duly sworn, and that the same was carefully road to said witness, and 
signed by him. 

Dated this — day of , A.D. 18—. 

William Fairchild, /. P. 

In sending out a commission to take the deposition of a non-resident 
witness, it would always be well to send also the form of the caption 
and certificate, as a guide for the Commissioner. 



m. OV OATUS AND AFFIRMATIONS. 

An Oath is a declaration made according to law before a competent 
tribunal or officer, to tell the truth ; or it is the act of one, who, when 
lawfully required to tell the truth, takes Ood to witness that what he 
says is true. It is a religious act, by which the party invokes God not 
only to witness the truth and sincerity of his promise, but also to 
avenge his imposture or violated faith, or, in other words, to punish his 
porjuiy, if he shall be guilty of it.^ By a later definition, an oath has 
been briefly defined to be : '* An outward pledge, given by the juror," 
(or person taking it) '' that his attestation, or promise, is made under 
an immediate sense of his responsibility to Grod."^ 

(I) 2 Boar. L. I>. 288; 1 Stark. Er. 28; Seel Greenl. Et. Sec. 828, where a somewhat different 
defixdtfon of a& oatik haa been giTen. (2) Tyler on oatha, 12^ 18. 
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Oaths aie taken in various forms ; the most nsoal is npon the gospel, 
by taking the book in the hand ; the words commonly in use are : 

" Yon do swear that," &g., (jand concluding) ** so help you Gbd," 
{and then hissing the hook,)} 

Another form is by the witness, or party promising, holding np his 
right hand ; the words to be repeated by the officer, in this case, are : 

** You do swear by the ever living God that," &c.* 

Another form of attestation, is by affirmoHon^ which is defined to 
be, a solemn declaration and asseveration, which a witness makes before 
an offioer competent to administer an oath in a like case, to teU the 
truth as if he had been sworn.* 

Bev. Stat. 393, Section 1. ** Whenever any persorf shall be 
required to take an oath before be enters upon the discharge of any 
office, j^Ace or busmess, or on any other lawful occasion, and such 
person shall declare that he or she has conscientious scruples about the 
present mode of administering oaths by laying the hand on and kissing 
the gospels, it shall be lawful for any person empowered to administer 
tbe oath, to administer it in the following form, to wit : The person 
swearing shall, irith his or her hand uplifted, swear hg the ever living 
God, and shall not be compelled to lay the hand on or kiss the 
gospels. And oaths so administered shall be equally effectual, and 
subject such persons to the like pains and penalties for willful and 
oorrupt perjury, as oaths administered in the usual form. 

" Sec. 2. Whenever any person required to take or subscribe 
an oath, as aforesaid, and in all cases where an oath is upon any lawful 
occasion to be administered, and such persons shall have conscientious 
scruple against taking an oath, he or she shall be admitted, instead of 
taking an oath, to make his or her solemn affirmation, or declaration, 
in the following form, to wit : ' Tou do solemnly, sincerely, and trufy 
declare and ajffinn,* which solemn affirmation, or declaration, shall be 
equally valid as if such person had taken an oath in the usual form, 
and every person guilty of &lsely and corruptly declaring, as aforesaid, 
shall incur and suffer the like pains and penalties as are or shall be 
inflicted on persons convicted of willful and corrupt peijury." 

Swearing the witness by the uplifted hand, is held to be a legal 
swearing, independent of the statute.** 

(1) 2 BoQT. L. n. 288. (2) 2 Bout. L. D. 288; Rer, Stat. 898, S«e. 1. 

(8) 1 Boot. L. D. 86; 1 Oxeenl. Er. See. SH. (4) Breeae, 28; 2 Gil. 640. 
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CHAPTER VIII. 



OF THE TRIAL AND INCIDBNTS THERETO. 



I. Of Incidents oocurrino pbevious to thk Trial. 

1. Of Contintumce, 

2. Of Change of Ventte, or removing the Octuse from one 

Justice to another, 
n. Of Trial in the A^sencb of the Defendant. 
HI. Of Trial before the Justice without a Jury. 
IV. Of Trial by Jury. 

1. When the Jury shall be demanded and how obtained. 

2. Who shall be competent to serve as Jurors. 
8. Proceedings against defaulting Jurors, 

4. Of Challenges, 

5. Of Swearing the Jury, 

V. Of PROCEra>INGS ON THE TrIAL. . 

YI. Of Beferrinq the Difference between tre Parties to 
Arbitrators. 



I. of incidents ocourrino previous to the cohmencembnt of 

THE TRIAL. 

1. Of CinUinuance. 

Bevis^ Statutes 318, Sec. 27. *' Previoos to the commencement 
of any trial before a justice of the peace, either party may move to 
have such trial put off for a time not exceeding ten days, upon 
making proof, either npon his own oath or that of a credible witness, 
that the said party cannot safely proceed to trial, on account of the 
absence of a material witness, or on account of any other cause or disa- 
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Walj, which would prevent them from obtaining jtagtioe at snch trial ; 
and if the justioe be satisfied that the party so applying cannot safely 
proceed to trial, and also that the party so applying has used due dQi- 
genoe to be ready at the time of trial first appointed, and that his not 
being ready is not the effect of such party's own neglect or inattention, 
then the said justice shall order the trial of said cause to be deferred to 
another day and hour within ten days, to be by him appointed ; and the 
party praying such continuance shall pay all the costs occasioned 
thereby : Provided, the justice may at any time continue any case 
without oath, if the parties consent ; or if but one party be present and 
shall consent, or if he shall deem it essential to justice so to do for any 
good cause shown." 

Farm of Oath to be administertd by the Justice upon applicoHon for 

the continuance of a Cause, 

You do solemnly swear that you will true answers make to suoh 
questions as may be put to you, touching your present application for 
continuance of the cause now pending, in which you are plaintiff ifaid 
C. D. is defendant, (or as the case rnqy be), so help you Grod. 

The justice will tiien interrogate the party, as to the grounds of his 
application fer oontinuanoe, or may allow the opposite party to do so, 
as he may think proper. 

A suit may also be continued, or adjourned for a time not more 
than SIX days, for the purpose of taking the deposition of a witness 
residing in the county, who is unable to attend a trial on account of age, 
sickness or other cause.^ 

A OBUse may also be continued by the justice for such a time as may 
be necessary, for the purpose of notifying the adverse party, who may 
not be present, that the party applying has a demand, discount or set^ 
off, and that he knows of no witness by whom he can prove the same, 
except by his own oath or that of the adverse party.' 

A case may likewise be continued any reasonable time, not exceeding 
one montii, for the purpose of taking the deposition of any non-resident 
witness.* 

When a juiy b demanded by eitiier party, the justice may, if neces^ 
saiy, adjourn the eause to any time, not exceeding three days, for the 
purpose of empanneHng a jury.** 

(1) B07. Stat. 819, 8«. 82. (2) Rev. Stat. 820, See. 40. (8) Ber. Stat. 822, See. 52. 

(4}|l«r.8tat.8Sl,Bee.4i. 
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2. Of Change of J^enue, or removing the Suit from one Juttice to 

another, 

Bevised Statutes, 322, Sec. 51. "Preyious to the commenoe- 
ment of any trial before a justice of tbe peace, the defendant, or 
his or her agent, may make oath that it is the belief of such deponent 
that the defendant cannot have an impartial trial before such justice ; 
whereupon it shall Ise the duty of the justice immediately to transmit 
all the papers and documents belonging to the suit, to the neare;3t justice 
of the peace, who shall proceed as if the said suit had been instituted 
before him." 

Form of Oath to he (administered hf the Justice upon appHcaiion for 

Change of Venue, 

You do solemnly swear that it is your belief that you cannot have an 
impartial trial before me, in the case now pending, in which you are 
defendant, and A. B, is plaintiff, (or in case the oath is made hg the 
agentj Hien sag, ** in the case now pending, in which A. B. is plaintiff 
and 0. D. is defendant.") 

In case of change of venue, as aforesaid, the justice will copy from 
his docket the proceedings of the cause as £ir as the same has progressed 
before him^ adding thereto a certificate in the following form : 

Form of Certificate hg the Justice to accompang the Papers and 

Documents on Change of Venue, 



Statb of Illinois 
County 



;■■■}"■ 



I., £. F., a justice of the peace in and for the said county, do hereby 
certify that the foregoing is a true copy of the proceeding? in the cause 
Iberein entitled had before me, and that herewith enclosed are all tbe 
papers and documents belonging to the said suit. 

Witness my hand this — day of—, A. D., 18 — . 

B- F., J, Jr. 

Upon granting a change of venue, all the papers pertaining to the 
cause, should be properly enclosed by the justice in a wrapper or envel- 
ope, and addressed to the nearest justice of the peace, and it will be his 
duty it is to see that they are safely transmitted, with as little delay as 
possible. The papers are usually entrusted by the justice, with the 
constable, if in attendance, or the plaintiff in the suit. 

The consent of parties to a change of venue, without fulfilling any of 
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the requirements of the statate, is proper.^ A party who has obtained 
a diange of venae, cannot object to a trial in the court to which he has 
caused the case to be remoyed, if enough appears to give the court 
jurisdiction.' 



n. OF TRIAL IN THE ABSENCE OF THE DEFENDANT. 

Beyised Statutes, 818, Sec. 28. " If the defendant shall not 
appear at the time of trial, after giying bail as aforesaid, or after 
being served with a summons, as described in the twenty-first section of 
this chapter, and no sufficient reason bo assigned to the justice, why he 
or she does not appear, then the justice shall proceed to hear and deter^ 
mine the cause, in the absence of said defendant, but shall not give 
jadgment in &vor of the plaintiff, unless the said plaintiff shall taHj 
prove his demand in the same manner as if the defendant had been 
present and denied the same." 

The omission of the defendant to a^qpear and plead, is not considered 
as an admission of the plaintiff's demand, but he must establish it by 
testimony in the same manner as though an issue had been joined. 

The justice is bound to hear the merits in all cases before judgment 
against the defendant. Strictly speaking there is no such a thing 
before a justice of the peace as a judgment by default, but always a trial 
or a bearing in the nature of a trial.* 



ni. OF TRIAL BEFORE THE JUSTICE, WITHOUT A JURY. 

Bev. Stat. 819, Sec. 28. ''When the parties shall appear and 
be ready for trial, the justice shall proceed to hear and examine 
tbeir respective allegations and proo&, and shall thereon give judg- 
ment against the party who shall be proved to be indebted to the other, 
for so much money in dollars and cents as shall appear to be duo, with 
costs of suit ; but if neither party shall appear to be indebted to tbe 
other, then the judgment shall be against the plaintiff for the costs of 
suit only ; and if such judgment be rendered upon any note or bond, 
or for a balance due upon a settled account, the justice shall aUow in- 

<1) 8 Sevn. 864. (2) 18 lU. 76. (8) 8 Cowen, 188; 10 Johns. 106. 
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terest from the time ^heu the same heeame due, and mchide the same 
in the said judgment ; and in all caaes the judgment shall bear interest 
at the rate of six per cent, per annum until paid." 

A justice of th^ peace must not decide on his own previous knowl- 
edge of facts, but only on evidence adduced before him. He must de. 
cide upon evidence produced in court.^ 

In trials before a justice alone, if the paity means to submit to a 
non-suit, he must do so before the cause is finally submitted for advise, 
ment, or the judgment will be a bar to a new action.^ 

In an action against several, for a tort, where the trial is before a 
justice, without a jury, he may, when the plaintiff closes his proot dis" 
charge a defendant against whom no evidence has been given. No 
judgment, however, should be entered under such circumstances, until 
the final disposition of the cause.* Most of the rules which govern 
proceedings m justices' courts in trials of issue of feet, are applicable as 
well to trials by jury, as to trials befbre the justice, without a jury. 
Hence, the further general rules which govern proceedings before jus- 
tices of the peace in trials of issue of fact, will be found under the fol- 
lowing head, and to which reforence will generally be had. 



IV. OF TRIiJ. BT JtTBT^ 

1. When the jury shall he demanded, and how obtained. 

Bevised Statutes 321, Sec. 44. "At anytime before judgment 
is given in any suit before a justice, either party may demand to 
have the cause tried by a jury, provided the matter in controversy ex- 
ceed twenty dollars ; whereupon, it shall be the duty of the justice to 
issue his writ, directed to any constable, commanding him to summon a 
jury of six men, or twelve, if a less number be objected to ; and the 
said jury shall be empanneled as soon as may be, the justice adjourning 
the cause, if necessary, to any time not exceeding three days, for that 
purpose. The jury, when empanneled, shall be sworn by the justice to 
try the case according to the evidence, and the justice shall enter judg- 
ment upon their verdict, according to the finding thereof.^' 

(1) 2 JohBi. 189. (2) 11 Jolms. 467. (8) 8 HiU, 104. 
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" Sec. 45. The following shall be the form of the writ for summon- 
ing the jnrors, viz : 



Stat:b ov Illinois, 



County. 



} 



The People of the State of lUinois to any constaUe of said County, 
Grebtino : — 

We command you to summon lawful men of your county to 

appear before me at , on the day of — , 18 — , who are 

not of kin to , plaintiff, or to , defendant, to make a jury be- 
tween said parties in a plea of , bemuse as well the said plain- 
tiff as the said defendant have put themselves upon the country for trial, 
and have you then there the names of the jury and this writ. 

Witness my hand and seal this day of ■ < — , 18 — . 

John Dob, •/'.P." 

** Sec. 47. No justice of the peace shall order a trial by jury with- 
out the consent of aU parties, unless such jury be demanded befere the 
hearing of any evidence in the case, nor unless the party demanding 
snch jury shall first pay the fees to which such are by law entitled.*' 

Upon the return of the venire by the constable, with the panel of 
jurors, the parties being ready for trial, the justice will proceed to call 
the names of the jurors, for the purpose of ascertaining t^at the num- 
ber required have been summoned, and all the persons so summoned 
are in attendance. The justice should then enter upon his docket the 
names of those who have been summoned, and the names of those who 
appeared, and those who did not appear. 

" Sec. 49. If any juror summoned as aforesaid shall be interested 
in the erVent of the suit, or of kin to either party, or shall have ex- 
pressed his opinion on the matter about to be tried, or shall for any 
other cause, to be judged of by the justice, be considered as a partial or 
improper juror in that case, the justice shall discharge such juror ; and 
when, by such discharge, or the failure of any juror to attend, the jury 
shall not be complete, the justice shall direct the constable to summon 
as many persons as shall be required to complete such jury instantly 
from among the bystanders or other perscms in his bailiwick, which sum- 
mons shall be verbal ; and the persons so summoned shall be bound to 
serve on such jury, and on refusal or failure to do so, may be attached 
and fined fi>r contempt, as aforesaid." ^ 



(1) Jnrora to tmnmoned wre oalted talesmtn^ from a latin word to denote p«non» of KJu 
qikaliflcatlonB. 

6 
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2. Who shall be competent to serve as Jurors. 

Eev. Stat. 308, Sec. 1. ''All free wliite male taxable inhabitants 
in any of the counties in this state, being natural bom citizens oi 
the United States, or naturalized according to the constitution and laws 
of the United States, and of this state, between the ages of twenty- 
one and sixty years, not being judges of the supreme or circuit court, 
county commissioners, judges of probate, clerks of the cbrcuit or county 
commissioners' court, Bherii&, coroners, postmasters, licensed attorneys, 
overseers of the high way, or occupiers of mills, ferries, toll bridges or 
turnpike-roads, being of sound mind and discretion, and not subject to 
any bodily infirmity amounting to a disability, shall be considered and 
deemed as competent persons, (except in cases where legal disahiUties 
may he imposed for the comrmssionof some criminal offence,') to serve 
on all grand and petit juries in and for the bodies of their tsounties re- 
spectivdy." 

By the act to establish and maintain a system of free Bchoola, ap- 
proved February 15, 1855, school commissioners, trustees of schools, 
school directors, and all other sohool officers, are exempt fi:om serving 
on juries. 

3. Proceedings against defavking Jurors. 

In all cases where a person has been summoned as a juror, to try 
any cause before a justice of the peace, and shall fail to attend at the 
time and place appointed in such summons, the justice has power to 
issue an attachment, directed to any constable of the county, command- 
ing him forthwith to bring before such justice, the body of such juror so 
failing to attend as aforesaid, to show cause why he should not be fined 
for such contempt ; and on the appearance of such juror (m such at- 
tachment, it is lawful for the justice to fijie him in any sum not less 
than one dollar, nor more than ten dollars, or wholly discharge him, if 
satisfactory excuse be made.^ 

Form of Jttachment against Defaulting Juror, 

State of Illinois, 



CorNTY 



)is, > 



The People of the Stcfte of Illinois, to any Ckmstahle of said County, 
6r£etino : 

Whereas, C. D. was summoned to appear this day before E. P., 

(1) Rer. Stat. 822, Sec. 48. 
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Esquire, a justice of the peace in aqd for the ooontj aforesaid, to 
serve as a juror in a certain cause then and there depending, to be 
tried between G. H., plaintiff, and J. K.^ defendant, and &iled to 
appear. 

We ther^re command yon to aitach the «aid CD., and forthwith 
to bring him before the said justice of the peace, to answer for contempt 
in not obeying said summons, and to show cause, if any he has, why 
he should not be fined for such contempt. 

Oiyen under the hand and seal of said justice, this day of 

A. D. 18—. E. F., (seal.) 

Justice of the Peace. 

In proceeding against a defiiulting juror, the return of the constable 
on the venire, will be taken as sufficient evidence of the summoning Of 
the juror .^ And tjie docket of the justice will be sufficient evidence that 
the juror made default b appearing. 

4. Of Challenges, 

Before the juiy are sworn, if either party have any objiBCtion, either 
of interest, or favor, or for other cause, against the constable summon- 
ing ^hem, or any of the jurors, whether originally summoned on a 
venire, or from the bystanders as ialeiman^ he must state his objection 
to the justice, which is called a challenge.' ■ Challenges are of two 
sorts; challenges to the array y and challenges to the/>oZ/!9.* A chal- 
lenge to the array is an 6bjection at once to all the jurors returned by 
the constable collectively ; not for any defect in them, but for some 
partiality or default in the constable who summoned the jiiry.^ It is 
two fold, viz: a principal challenge, and a challenge to the array for 
&vor^ 

The causes of principal challenge to the array are such as the fol- 
lowing : That the constable, or officer who makes the array, or in other 
words, who summoned and returned the juiy, is of kindred or affinity 
to either party within the ninth degree ; that one or more of the jury are 
retnmed at the nomination of either party ; that an action of battery, 
or other action implying malice, is pending at the suit of either party 
against the officer, or at the suit of the officer against either party ; that 
the action of debt is pending at the suit of either party against the 
officer, but not if by the officer against either party ; that the officer is 
under the distress of either party ; that the officer is oounsel, attorney, 

(1) 14 Joliitf. 4S1. (2) Coven Tr., 4th Ed., Sec. 1290. 

(8) 8 JU. Com. 869. (4) Co. Lltt. 186, 168; 8 BI. Com. 869. 
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or servant of either party, or is an arbitrator in the same matter, and 
has treated thereof.^ 

A jnstioe has not a right to challenge a panel of jurors and issue a 
new venire on his own motion without an objection by the party.* But 
he may on his own motion challenge and set aside a juror for intoxica- 
tion ; indeied, it is held to be his duty to do so, if the intoxication be 
apparent." 

The causes of challenge to the array for favor are such as imply at 
least a probability of bias and partiality in the officer, but do not amount 
to a principal challenge. Thus, that the plaintiff or defendant is the 
tenant of the officer, or that the son of the officer has married the 
daughter of the plaintiff or defendant.^ 

A challenge to the polls is an objection made separately to each juror 
as he is about to be sworn. Challenges to the poUs, like those to the 
array, are either principal or to the &vor.^ First, principal challenges 
may be made on various grounds, and may be classed under the follow- 
ing heads : 

1. , Propter Defedtim ; that the juror is not qualified on account 
of some personal objection, as alienage, in&ncy, old age, or want of 
those qualifications required by legislative enactment.^ But a matter 
which merely exempts a man from serving on a jury, and does not 
incapacitate him, is not a cause of challenge.^ 

2. Propter Affectum ; because of some presumed or actual par- 
tiality in the juror who is made the subject of the objection; on 
this ground a juror may be objected to, if he is related to either 
party within the ninth degree, or is so connected by affinity; this 
is supposed to bias the juror's miiid, and is only a presumption of par- 
tiality.^ The smallest degree of interest in the matter to be tried, is a 
decisive objection against a juror.^ But it is provided by statute, that 
in all actions brought by or against a county, the inhabitants of the 
cpunty so suing, or being sued, may be jurors, if otherwise competent 
or qualified according to law,^^ and also on the trial of every action in 
which a town will be a party, or interested, ihe electors and inhabitants 
thereof, are competent jurors ; but not so, in suits and proceedings by 
and against towns.^^ So it is a principal cause of challenge that he has 

(I) 10 Johns. 107; 1 HiU, 654; 7 Cowen, 479; note (a.) (2) 15 John*. 4^. 

(8) 2 Cowen, 480. (4) Co. litt. 156. (5) 1 Bout. L. B. 288. 

(6) See Bey. Stat. 308, See. 1. (7) Edw. Tr., 8d Bd. 87; 1 Cowen 488, note. 
(8) 6 Oreenl., 807 ; 8 IXiy, 491. (9) See 1 Bout. L. D. 288, Tit. " Challenge," and anthoritiei 
(10) Bev. Stat. 182, Sec. 18. there cited. 

(II) See Haines* Town. Org. 31, See. 5, and note. 
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taken information of the caus^ beforehand ; that he has declared his 
opinion of the cause in advance,^ or upon any one principal point or 
ingredient in the eause,^ but not when he merely expresses a conditional 
opinion, thus : *' If the reports of the neighbors be true the defendant 
is wrong and the plaintiff is right ;"' that since he has been returned 
he has eaten or drank at the expense of one or more of the parties } 
that one of the parties had labored the juror and given him money or 
other things for givmg his verdict ; that an action implying malice or 
displeasure is pending between the juror and one of the parties, but if 
not implying malice or displeasure, it is but matter of challenge to the 
favor.* 

3. Propter Delictum, as that the juror has been convicted of some 
dime ; in that case he ceases to be a good and legal man, and is rendered 
incapable of serving as a juror. '^ 

SecoTidly: Challenges to the poll for favor may be made, when, 
although the juror is not so evidently partial that his supposed bias 
will be sufficient to authorize a principal challenge, yet there are 
reasonable grounds to suspect that he will act under some undue 
influence or prejudice. The causes for such challenge are mani- 
festly very numerous, and depend on a variety of circumtances. 
The fact to be ascertained is whether the juror is altogether indifier- 
erent as he stands unsworn, because, even unconsciously to himself, 
he may be swayed to one side. The line which separates the causes 
for principal challenges and for challenge to the favor, is not very dis^ 
tinctly marked. That the juror has acted as god&ther to the child of 
the prosecutor or defendant, is cause for a principal challenge,^ while the 
&ct that the party and the juror are fellow servants, and that the latter 
has been entertained at the house of the former^ is only cause for chal- 
lenge to the fevor.'^ 

Challenge, token and how made. There can be no challenge either 
to the array or to the polls before a fall jury appear ; therefore, if a 
sufficient number of jurors who have been summoned oi^ the venire, do 
not appear, no xshallenge can properly be made until a sufficient number 
have been summoned, and appeared as talesmen, to complete the juicy. ^ 
And no juror can be challenged after he has been sworn to try the 
cause. Challenges to the polls for favor, were, at common law, tried 

(1) Braeee, 29. (2) Burr*B Trial, 418. (8) 8 JohiM. 446. 

(4) 1 Cowen, 488, nott; 8 Bae. Ab. 748 1 4 Scam. 88. (6) Rot. Stat. 182, Seo. 174. 

I (6) Oo. UH. 167 a. (7) Co. Uit. 147; See 1 Bout. L. D. 284. 

(8) 7 Oowen, 478. 
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by the aid of triors, being, two indifferent persons named by the court. ^ 
But by our statute it is provided, that if any juror shall be interested 
in the event of the suit, or of kin to either party, or shall have expressed 
his opinion on the matter about to be tried, or shall, for any other cause, 
to be judged of hj the justice, be considered as a partial or improper 
juror, in that case the justice shall discharge such juror.^ By this 
Statute, it appears that a challenge to the polls for favor, as well as a 
principal challenge, is to be tried by the justice alone, without the aid 
of triors.' On a challenge, either principal or to the favor, the juror 
may himself bo .examined on oath of voir dire, with regard 
to such causes of challenge as are not to his dishonor. or discredit; 
but not with regard to any crime, or any thing which tends to his dis- 
grace or disadvantage.^ The oath may be in the following, form : 

Form of Juror^s Oath, totwhing his competency. 

You do swear, that you will true answers make to such questions as 
may be put to you, touching your competency as an impartial juror, 
between A. B., plaintiff, and CD., defendant, so help you, Grod.^ 

Issuing of a new venire. — ^If on a challenge to the array, the chal- 
lenge is allowed, a new venire should be issued. 

As a general rule, a justice cannot tiy a cause without a jury, after 
a jury has been demanded.* 

But if a venire be improperly suppressed by the party demanding it, 
the justice has a rigbt to try the cause without a juiy. As, if the 
justice should dcUver the venire to the party for the purpose of handing 
to the constable, whict he should neglect to do, and the party should 
not appear at the return of the venire, the justice would have a right 
to consider it as a waiver of the trial by jury ; and, although he might 
issue another venire, he would not be bound so to do.' 

The party demanding a trial by jury has undoubtedly a right to waive 
sueb trial after a venire has been issued ; but if the venire has been, 
served and returned, the other party would have a right to insist that 
the cause should be tried by the jury thus returned, notwithstandmg 
the party originally demanding such trial should waive it ; or, if a jury 
shoiJd not be obtained on that venire, he might require that a new 
venire should be issued at his instance.' 

When a new venire is issued, it will be considered as the process of 

11 ■ ■ I « ■ ■ ■» ii I I ■ ' - , .. .. , ■- ^ ■ I - ■ « 

(1) 4 Bl. Com. 862. (3) Rev. Stat. 822, Soe. 49. (8) Cot. Tr. 428. 

(4) 8 Bl. Com. 864 \ 19 Johnfl. 115. (h) 0ow«n Tr. 4th Bd., See. 1299. 

(6) 8 JohnB. 460. (7) 19 Johns. 884. (8) Edw. Tr. Sd Bd. 89. 
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the party at whose instance the first venire was issued, and no objection 
to the form of it can be made by him.^ 

5. Of Swearing the Jury, 

After a foU juiy has been obtained, they are then to be sworn to 
try the ieanse. The whole panel may be sworn together, or any number 
at a time, as may be thought convenient. They must be sworn by the 
justice to'try the case according to the evidence f the following will be 
the proper form of the oath : 

Formof Juror* 8 Oath. 

You, and each of you, do swear that you will well and truly try the 
matter in difference between A. B., plaintiff, and C. D., defendant, 
and imless sooner discharged by the court, a true verdict give according 
to evidence. 

Swearing the jury is a matter of form, and an irregularity in swear- 
ing them, not objected to at the time, cannot be. assigned as error.^ 

After the jury are sworn, the justice should call over their names, 
and as the jurors answer, the constable should count them for the pur- 
pose of ascertaining that the jury contains the requisite number, and 
the justice should then, likewise, take the precaution to ask them if 
they have all been sworn. The jury should then be seated together, 
to hear the proofs and allegations of the parties. 



The jury being ready to hear the merits, and to fix their attention the 
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\ closer to the &cts, which they are impanneled and sworn to try, the 

nature of the case and the evidence intended to be produced, are next 
laid before them by the plamtiff or party holding the affirmative, and 
when the evidence of such party is gone through, the other side opens 
the adverse case, and supports it by evidence; and then the party which 
began is heard by way of reply.* 

The proper, and most expedient practice, however, is for the pliuntiff, 
or party holding the affirmative, before commencing the evidence^ to 
briefly state his case to the court or juty, as the case may be, and for 

(1) 2 Cftines, 184. (2) Key. Stat. 821, See. 44. 

(8) Breeae, 12. (4) 8 Bl. Oou. 867. ^ 
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tho other party thereupon to answer, and state his defense,. sO that the 
natore of the case may be fairly understood before commencing the 
evidence, in order for a more clear understanding of the testimony, as 
the trial progresses ; aftier which the plaintiff will call his witnesses to 
prove his case. When the party thus holding the affiimatiye finishes 
his evidence, the defendant or adverse party follows ; when he is done, 
the party having the affirmative will be permitted to give evidence td 
rebut the testimony of his adverteiy, and impeach the credit of hi$ 
witnesses ; and then the other party the same right.^ 

As a general rule the plaintiff holds the affirmative, but it will fall 
upon the defendant in cases like the following : Where the defendant, 
without pleading the general issue, merely pleads payment of the plaint- 
iff's demand, on which issue is joined, this plea admits the matters 
stated in the declaratio^, and it will be incumbent on the defendant in 
the first place to prove the payment; he therefore holds the affirmative, 
and will have the right to open the case and first call and examine his 
witnesses.^ 

When a witness has been sWora, he is first to be examined by the 
party who calls him, and he has in general a right to go through with 
his examination before the other party puts any questions to him. The 
witness may then be cross-examined by the other party, and afterwards 
the party who first called him may reexamine him, and so alternately 
until both parties are through.^ 

In strictness, the party calling a witness is bound to finish his ques- 
tions on the examination in chief; then the defendant must do the same 
on cross-examination ; and the witness can be reexamined only to cut 
down or explain matter which comes out on the cross-examination. The 
recalling of a witness after his examination has been closed, is a matter 
of discretion in the court.* 

The judgment of the court or verdict of the jury, must be according 
to the proof, or evidence adduced in the cause.^ 

All evidence before a justice of the peace is required to be under 
oath, and by parol, except where it shall be necessary to exhibit the 

(1) Oowen Tr., 4th Ed., See. 1906. (2)< Bdw. Tr., 8d Ed., 90. 

(8) PhU. Et. 206. (4) 2 Scam. 494. 

(5) Hey. Stat. 819, Sec. 28; 821, Sec. 44. Evidence signifies that vhlch demonstrates) 
makes clear, ov ascertains the troth of the rery fiu;t or point in issue, either on Uie one side 
or on the other, and no evidence ought to he admitted to any other point. 8 Bl. Com. 887. 
Proof is the conyicdon or persuasion of the mind of a Judge or Jury by the exhibition of 
evidenoe, of the reality of a flkct alleged, as tojarove^ is to determine or persuade that a thing 
does or does not exist. 2 Bout. L. D. 880. 
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^gnatore or hand-wrifcing of a party against bim, and except such 
eyidence as shall be taken by deposition in conformity to the statute.^ 

Form of Oath to l^itness, generally or in chief. 

Yon do swear, that the evidence you shall gire, relative to the matter 
in difierence between A. B., plaintiff, and CD., defendant, shall be 
the truth, the whole truth, and nothing but the truth.^ 

Where a witness is supposed to have an interest in the cause, the 
party against whom he is called, may require that the witness be sworn 
on his voir dire^ as to whether he has an interest in the cause or not.^ 

Form of Witness^ Oath of voir dire. 

You do swear; that you will true answers make to such questions as 
shall be put to you touching your interest in the cause now in hearing, 
wherein A. B. is plaintiff, and C. D. is defendant. 

The interest of a witness, may likewise be shown by other testimony. 
But whether the election of one of these modes will preclude the party 
from afterwards resorting to the other, it seems, is not clearly settled by 
the authorities.^ 

Form of Oath of Witness to prove the Interest of another vntness. 

You do swear, that you will true answers make to such questions as' 
may be put to. you, touching the interest of E. F. in the cause now in 
hearing, wherein A. B. is plaintiff, and C. D. is defendant. 

When the Parties may he Sworn. — ^The general rule of the 
eommon law is, that a jKuiy to th^ record in the civil suit, can- 
not be a witness^ either for himself, or for a co-suitor in the cause.'^ 
But as we have before seen,^ our statute provides that when either 
party may not have a witness or other legal testimony^ to establish 
his or her demand, discount or set-off, such party may be permitted 
to prove the same by his or her own oath, provided the adverse 
party shall first refuse to be sworn, or shall not be present after having 
been notified pursuant to the statute.^ In relfition to the examination 

(1) B«T. Stat. 819, Sec. 80. 

(2) The oath adndoiAtcrad to a witnefls Is not oifly, that what he depotfei diiUl be tnie, bat 
that he «haU also depose the vhole truth. 8 Bl. Com. 872. 

(8) Voir dire—io speak truly, to tell the truth. 2 Bout. L. B. 6S1. See 1 Oreonl. Kv. 
See. 428. 
(4) 1 QmaaL S?., See. 428; but Me 2 Bout. L. B. 684, tlUe " Voir. " 
(6) 1 Oieenl. St., Sec. 82». ^6) Ante, p. St (7) See Bey. Stat 820, Sec. 89 
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of the adverse party, under this provision of the statute, the supreioe 
Qourt havQ laid down the following rule:^ That the statute which 
allows the parties in trials conunenced before justices of the peace to 
avail themselves of the oath of the adverse parties, is in derogation of 
the principles of the common law, and must be construed to embrace 
only such cases as are within both the letter and spirit of its provisions. 
If the party to whom the Oath is referred, declines to be sworn as a 
witaess, or refttses to testify when sworn, tlie opposite party may then 
become a witne^ in his own behalf, and testify in relation to the matter 
in question. But if the party first called is sworn, and testifies in good 
faith, the object of the statute is answered, and the party claimiiig the 
benefit of the statutory provision is not permitted to become a witness 
for himself.' 

If a party to the Buit is swom, he is bound to testify fmrly and fiilly 
60 far as he may be interrogated. If he maidfests a disposition to 
conceal or withhold the truth, does not give explicit answers, or deprives 
the party calling him of the benefit of the facis within his knowledge, 
the court tnay hold that he rcfdses to testify, and allow the other party 
to become a witness. It is also held,^ that where a party to a suit 
pending before a justice of the peace makes the necessary preliminaiy 
oath to authorize him to call upon the adverse party to testify, 
and either the adverse party, or the party making such oath is 
swom, he does not become a general witness, but his testimony 
will be confined. " to the demand, discount, or set-off," in reference 
to which he has been swom. If the party has paid or discharged 
the demand in reference to which he was swom and interrogated, 
he may state that fact, and such statement will be received as tesr 
ponsive to the question propounded to him. But if he only claims 
that he is not legally bound to pay such demand, by reason of his hav- 
ing a subsisting account or set-off against the party calling on him to 
testify, he cannot proceed to establish such account, op fietK)ff, by his 
own oath, in the first instance, by virtue of his liaving been swom at 
the instance of the adverse party, but must prove the salne by other 
and disinterested evidence, if he has it, if not, he must first call on the 
adverse party to be sworn. 

. Revised Statutes, 319, Sec. 31. '* No party to any suit before a 
justice shall be permitted to deny his or her signature to any written 
instmment, upon which such suit shall be founded, or which shall be 
offered as a setoff or acquittance for the debt demanded in such suit, 

(1) See 11 m. 699. (2) 4 Scam. 64& 
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unless the said denial be nnder the oath of the party so denying the 
agnatore purporting to be his or her own." 

Form of Oath to he administered to Defendant denying Signature to 

Instrument upon which Suit is founded. 

You do swear that the written instrument upon which the suit now 
in hearing, against you, is founded, and which is here now offered in 
evidence, is not your signature. 

Form of Oath to be administered to Plaintiff, denying Signature to 
Instrument off ered as Set-off or Acquittance. 

Yoa do swear that the written instrument here^now o^red as a set-off, 
(or acquittance, as Ae case ma^ he) for the debt demanded by you in 
the suit now in hearing against C. D., is not your signature. 

Contempt of Court. — Our statute provides that every person who 
shall apppear before a justice of the peace when acting as such, or who 
shall be present at any legal proceeding before a justice, shall demean 
himself in a decent, (»derly and respectful manner, and for failure to do 
so, such per£K>u shall be fined by the said justice for contempt, in any 
sum not more than five dollars.^ 

For forms of proceeding in relation to this subject, see Pabt TmBU, 
chapter 4, tide, Contempt or Court. 

Proceedings after the evidence is cloned,^ — After the evidence is 
closed, the parties, by themselves or counsel, may make such observa- 
tions to the juiy as are applicable to their case ; the party holding the 
affirmative closing the argument, l^his is the natural order of the trial 
dther before the justice or jury.^ 

It is discretionary with the oourt to hear evidence after the argument 
I of a cause is opened by counsel. This is at all times, and before all 



! 



courts, matter of discretion, and before justices of the peace muph more 
ought this discretion to be indulged.* 

If the pldntiff be satisfied that his proof Is insafficient to sustain hid 
action, he may at any timq before the cause is submitted to the justice, 
elect to withdraw, and submit to a non-suit ; but he cannot do this, it 
seems, after 1;he cause has been finally submitted for advisement.^ But 



(1) It to held Chmt the power to ptmtsh for eontompfr to an ificSdeat to ^ courts^ of jiutk^ 
tadepeodent of it^tatory proririoas. Bxeeee, 266 ; see also 6 Scam. 406- 
(2) OoweB Tr. 4th Kd. See. 1807. (8) Breeie, 85. (4) ll Johxis. 457. 
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if the trial be by jorj, he may submit U> a non-euit at any time before 
the verdict is pronounced by the foreman.^ 

After the testimony of the plaintiff is closed, the justice may non- 
suit the plaintiff, if, in his opinion, the testimony offered does not 
support the action.^ But afber the cause has been submitted to the 
jury, the justice has no right to take the cause from them and non-suit 
the plaintiff,^ unless in case when the plaintiff fails to appear upon being 
called, on return of the verdict of the jury.* 

The jury, after the proofe are summed up, unless the case be very 
clear, withdraw to some convenient place, to consider their verdict ; aud 
in order to avoid intemperance and causeless delay, are to be kept without 
meat, drink, fire or candle, unless by permission of the court, till they 
are all unanimously agreed.'^ When the jurors retire to deliberate upon 
the case, a constable ought to be sworn to take charge of them.^ 

^orm of ConstaJMe^s Oath, on reivring with a Jury to consider their 

Verdict. 

You do swear that you will, to the utmost of your ability, keep the 
persons sworn as jurors on this trial, together, in some private and 
convenient place, without meat or drink, except ordered by the court ; 
that you will pot suffer any communication, orally or otherwise, to be 
made to them ; that you will not communicate with them yourself, 
orally or otherwise, unless by order of the court, or to ask them if they 
have agreed on their verdict, until they shall be discharged ; and that 
you will not, before they render their verdict, communicate to any person 
the state of their deliberations, or the verdict they have agreed on. 

After the jury have retired to consider of their verdict, they may 
come back into court and hear evidence of any matter of which they 
have doubts,^ or to ask any information or explanation of the justice in 
regard to the law ; but this should only be in the presence of the 
parties-® 

The justice should have no intercourse with the jury after they have 
retu^d to consider of their verdict, except with the consent or in the 
presence of the parties.* 

When the jury are unanimously agreed, they will return into court 
with their verdicf , upon which the justice will call the names of the 



(1)6 Johns. 80. (2)llJoh]».299. (ft) 8Joliiu.480. 

(4) 6 Johns, 846; 8 BI. Com. 877. (6) 8 Bl. Goin. 876. (6) 8 Bac Ah. 768. 
(7) 7 Johns. 82. (8) 18Wend.274. (9) l-CownijasS; 18 John0.487; 

10 Id. 289. 
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jurors, and if the pkuntiff, or some one for him, does not appear, he 
may be non-soited, and the defendant may recover his coste.^ If the 
plaintiff appear, the justice should say to the jury : Gentlemen, have 
you agreed on your verdict f To which the foreman answers in the 
affirmative. The justice should then say. Who do you find for, the 
pbiintiff or the defendant? To which the foreman answers. We find 
for the plaintiff, (ot defendant, as the case may he, stating how much, 
or how they find the issue) . The justice, after noting the verdict, should 
then say to the jury, Listen to your verdict as the court has recorded 
it. Tou say you find, Sfc, (repeating the verdict,) and so say you 
all gentlemen f If no one dissents, this w^l be the verdict in the cause.* 

The law as to trials by jury in other courts, applies to justices' 
courts. Thus after a verdict is pronounced in court by the jury, they 
may alter it before it is recorded.' So after a verdict is received, either 
party n^ay require that the jurors be polled, which is done by the justice 
calling each juror by name, and asking him separately: *' Is this your 
verdict V* and should either of the jurors answer in the negative, it is 
no verdict, and the jury must be sent out again.^ 

Justices should not too readily listen to applications from a jury to 
be discharged ip case of a disagreement, for in qioat cases it is not to be 
expected that a juiy wQl at once all agree in opinion upon a case 
submitted to them, and notwithstanding an appparently irreconcilable 
difference of opinion, at first, a jury by discussion and reflection will 
usaally agree. Still, however, a jury should not be kept out so long 
that their verdict may be the efilect oi impulsion, and not of their 
reason and understanding.^ 



VI. OF RBFEBRINa THE DIFFBBENCS BBTWXSN THB PABTIBS TO 

ABBITRATOBS. 

Bev. Stat. 321, Sec. 43. '* In all cases the parties to a suit beforo a 
justice shall have the privilege of referring the difiference between them 
to arbitrators, mutually chosen by them, who shall examine the matter 
in controversy, and make out their award thereon in writing, and de- 
liver the same to the justice, who shall enter the said award on his docket 
and give judgment according thereto." 

(1) 8 Bl. Gob. 877. (2) Pean. on sm. eaiuea, 177-8. (8) 6 Johns. 68. 

(4) 7 Johns. 82; 8 Id. 266. (6) Seel Johns, eas. 275,801; I8Johns.l87; ISWend.JMK 
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Where parties agree to refer the matter in difference between th^n to 
arbitrators, it is proper that sach agreement be reduced to ivritiiig and 
filed with the justice. 

Form of Agreement referring a matifr in difference to Arbitrators. 

In Justice's Court : — ^Before Enos W. Smith, Esquire, Justice. 

John Smith, 

vs. 
John Doe. 

We, the subscribers, the parties named in the above entitled suit, do 
hereby agree to refer the matter in diffiarence between.us in said suit, to 
A. B., C. D. and E. F., arbitrators mutually chosen -^by us. 

Dated this ■« day of* ' ■ , 18 — .. 

John Smith. 
John Dob. 

Form of Notice to Arbitrcctors. 

In Justice's Court : — ^Beforo Enos W. Smith* Esquire, Justice. 

John Smith, 

vs. 
John Doe. 

To A. B., C. D. and E. F. :— 

Gentlemen :; — ^You will please to take notice that the parties to the 
above entitled suit have mutually referred the difference between them 
in said suit, to you as arbitrators. You will, therefore, proceed and ex- 
amine the matter in controversy between the said parties, and make 
out your award thereon in writing, and deliver the same to me. 

Dated this day of *-, 18 — . 

Enos W. Smith, J. P, 

Form of Notice to Parties, 

In Justice's Court : — Before Enos W. Smith, Esquire, Justice. 

John Smith, 

vs. 
John Doe. 

To John Smith, 
Sir: — ^Wq, the undersigned arbitrators, to whom the difference 
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between the piuiiies to tiie above entitled suit faaa been referred, will pro- 
ceed to hear and determine the same on the day of , 

18—, at -^ o'clock in the noon, at the office of , in 

, in the eounty of McHenry, and state of Illinois. 

Bated this day of , 18 — . 

A. B. 

C. P. 

E. F, 

A copy of the foregoing notice should be served on each party. 

Form of Award of Arbitrators. 

In Justice's Court : — Before Enos W. Smith, Esquire, Justice. 

John Smith, 

vs. 
John Doe, 

The matter in difference between the parties to the above entitled suit, 
having been refeih-ed to the subscribers, arbitrators, mutually chosen by 
them to examine the matter in controversy in said suit, and make out 
their award thereon in writing, and deliver the same to the said justice, 
and the said arbilarators being first duly sworn, and they having heard 
the proofii and allegations of the parties, and having considered the 
same, do award, adjudge and determine, that there is due from the de^ 

fendant to the plaintiff, the sum of 7- dollars, and that the said 

defendant pay the said sum to the said plaintiff; and all the costs of 

j suit. 

j In witness whereof, we have hereunto set our hands this day 

: of , 18—. 

! A. B. 

! C. D. 

! E. F. 

An award by arbitrators bars all suits springing out of the subject 
matter of the award.^ 

An appeal may be prosecuted from the judgment of a justice on an 
award, not for the purpose of going behind the award, and re-investi- 
gating the matters passed upon by the arbitrators, but for the purpose 
of determining the correctness of the decision of the justice ; and if it 



I 



(1) 8 Scam. 245. 



112 



BSFBBBINO DIFF£BBNClld TO ABBITBATOBfl. [PaBT 1, 



be found invalid, the parties will be remitted to their original rights, 
and may investigate all the matters anew.^ 

Where a suit is pending before a justice <^ the peace, and die par- 
ties refer the same to arbitrators, thej must be bound bj the decision 
of the arbitrators.^ 

The award of two of three arbitrators is void, if the third arbitrator 
has no notice to act in the matter.' 



(l)ldni.288. 



(2) 2 Scam. 489. 



(8) 1 OU. 92. 
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CHAPTER IX. 

OF EVIDENCE. 

I. Ov THE Natous of Etidenge. 
n. Of the Cohpetenot of Witnesses. 
m. Of the Examination of Witnesses. 
IV. Of Written Evidence. 

1. Of Public and Private Writings. 

2. Of the Proof of Private Writings. 

3. Of Proof of Hand- Writing. 

4. Of Proving Proceedings before a Justice. 
V. Of Parol Evidence, to explain, vary, or contradict 

Written Instruments. 
! VI. Of Confidential and Privileged Communications. 

\ 

! I. OF THE NATURE OF EVIDENCE. 

Upon the sabject of evidence, a few only of the rules of most gen- 
eral use 9an be given ; the limits assigned to this work will permit 
nothing like a full treatise upon this subject, which would require a 
volume of itself. 

Evidence consists of either positive or presumptive proof. The proof 
is positive, when a witness speaks to a fact from his own immediate 
knowledge ; and presumptive, when the fact itself is not proved by 
direct evidence, but is to be inferred from the proof of circumstances 
which either necessarily or usually attend such facts. ^ 

Thus, a receipt for rent due on a certain day, is stropg presumptive 
evidence that the former rent has been paid. But it is only presump- 
tive evidence, and the other party will be allowed to prove the contrary.'^ 

<1) PhU. Er. lU. (2) PUl. Er. llfi. 

7 



114 THE NATURB OV XTIDENOX. [PaBT 1, 

The general nile ia, that the matter in issae is to be proved by the 
party who asserts the affirmative.^ 

But where one party charges another widi a culpable omission, or 
breach of duty, the general rule above laid down does not apply. In 
such a case, the person who makes the charge is bound to prove it, 
though it may involve a negative { for it is one of the first principles 
of justice not to presume that a person has acted illegally until the 
contrary is proved-^ ^ 

It is also a general rule, that the best evidence mnst be given of 
which the nature of the case is capable. The true meaning of this 
rule is not, that the strongest possible assurance of the matter in ques- 
tion is required ; but that no evidence shall be given which, from the 
nature of the thing, supposes still greater evidence behind in the party's 
possession or power. Thus, if a party o£^ a copy of a deed or will, 
when he is able to produce the original, this raises a presumption that 
there is something in the deed or will, which, if produced, would make 
against the party, and therefore a copy, in such a case, is not evidence. 
But if he prove the original deed or will to be in the hands of the 
adverse party, to whom he has given notice to produce it, who refuses, 
or that the original has been lost or destroyed without his default, no 
jAich presumption can reasonably be made, and a copy, or parol evidence, 
will be admitted.' 

Under this rule, it is not necessary, as above observed, to give the 
strongest poscdble assurance of a fsict. Thus, to prove the plaintiff's 
demand satisfied, the defendant may prove the fiict of payment, or the 
plaintiff's admission to that elBfect, though it should appear that the 
plaintiff had signed a receipt, and it may be said the receipt would bo 
more satis&ctory proof.* 

So, if it should be necessary to prove the hand-writing of a person 
to an instrument not a party to the suit, it will not be necessary to call 
that person to prove that he signed the instrument; but it may be 
proved by others acquainted with his hand-writing.* 

It is also a general rule, that hearsay evidence of a fiict is not 
admissible.^ To this rule there are some ezceptlous. Thus, hearsay 
evidence is admissible to prove a pedigree,^ or the death of a person.' 

Hearsay is often admitted as evidence as part of the res gesta ; as, 
where it is necessary to inquire into the nature of a particular act, and 

(1) Phil. Et. IfiO. (2) Id. 161 ; 19 Johns. 846. (8) Phil. Br. 167. 

(4) Id. 168; 7 Cowan, 884. (6) Phil. Er. 69, 170. 

(6) Id. 178. (7) 8 Jofant. 128; 6 Oowen, 287, 814. (8j 16 Jojbiw. 22S. 
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the mtenlion of the person who dkl the act, proof of what the person 
aaid at the time of doing it, is admissible evidenoe for the purpose of 
showing ita true character.^ 

The declarations of deceased ip&rsoT^ have also been admitted in cases 
where they appear to have been made against their interest ; as, entries 
in their books charging them with the receipt of money on account of 
a third person, or acknowledging the payment of money due to them- 
selves.* 

Entries in the books of a tradesman by his deceased clerk, who 
therein snpplies proof of a charge against himself, have been admitted, 
on the same principle, to be evidence of the delivery of goods, or of 
other matter there stated within his own knowledge.' 

The account books of a party, though the entries are made by him- 
self, are in certain cases admissible in evidence. The general rule 
upon this subject is laid down in Vosburgh v. Thayer.* In that case, 
it appeared that Thayer sued Vosburgh before a justice, for butchers' 
meat furnished by him to Vosburgh and his family. It was proved by 
several witnesses that he had been in the daily practice of supplying 
them with meat during the period for which he claimed payment. It 
was proved by some of those who dealt with him, that he kept just and 
hones); accounts. He then offered his books of account in evidence, it 
appearing that he had no clerk. The books were objected to, but admit- 
ted. In deciding this case, the court say, " the admission of books of 
account in evidence, under proper limitations and restrictions, is not cal- 
culated to excite alarm, or to produce injurious consequences. They are 
not evidence of money lent. This was so held in Case v. Pottery^ 
because such transactions are not, in the usual course of business, mat- 
ter of book account. They are not evidence in the case of a single 
charge, because there ezists, in such case, no regular dealing between 
the parties. They ought not to be admitted, when there are several 
charges, unless a foundation is first kid for their admission, by proving 
that the party had no clerk ; that some of the articles charged have been 
delivered ; that the books produced are the account books of the party, 
and that he keeps fair and honest accounts, and this by those who have 
dealt and settled with him. Under these restrictions, from the necessity 
of the case, and the consideration that the party debited is shown to 
have reposed confidence by dealing with and being intrusted by the other 
party, they are evidence for the consideration of tho jury. Testing 

(1) PhU. £7. 202. (2) Id. 191. (8) Id. 106. [i) 12 Johiu. 461. 

(6) 8 Johns. 212. 
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.-the proceeding in this case, by these rules, there is no ground for 
reyersing the judgment." 

In a suit by a shoemaker for work done in the line of his business, 
to the amount of $11.50, after the proof of the delivery of one pair of 
shoes and the mending of another pair, that the plaintiff kept honest 
and fair books, and had no clerk, it was held that the plaintiff 'q account 
books were competent evidence.^ 

In the case of a public officer, as a sheriff, deputy sheriff, justice of 
the peace, constable, &c., it is sufficient to prove by reputation, that he 
acts as a public officer, without producing his appointment.^ 

If a witness who has been sworn tod examined on a former trial or 
action between the same parties, and where ihe point m issue was the 
same, is since dead, what he swore at the former trial may be given in 
evidence; but the words of the witness must be proved, not what is 
supposed to be the substance of his testimony. And the witness must 
be dead ; his being out of the jurisdiction of the court will not be 
sufficient.* In such case, also, the testimony of a witness who cannot 
be found, after diligent inquiry, has been permitted to be proved, the 
same as in case of a witness since deceased.^ 



II. OF THE COMPETENCY OF WITNESSES. 

The most formidable difficulty that presents itself to the justice, as 
well on a hearing by himself as on trial before a jury, is to determine 
upon the admission or rejection of testimony. This difficulty will dis- 
cover itself in various shapes, and often in disguised forms. The in- 
trinsic difficulty of the thing renders it next to impossible to lay down 
abstract rules that will be a guide in all cases. We will, therefore, next 
consider a fbw of the general rules in relation to the competency of 
witnesses. 

When a witness appears, he must be regularly sworn, unless an ob- 
jection be made to, his competency. An exception to the credibility ai 
a witness cannot exclude him from being sworn. The exception of kin- 
dred, for example, although it is a good cause of challenge against a 

juror, is not an objection to the competency of a witness ; a &ther is a 

■ - .... , ■ 

a) U Wend. 668. (2) 8 John*. 431. (8) 6 Cow*n, 162 ; PhU. Er. 199, 200. 

(4) See 1 Oiee&L 168, «nd note. 
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competent witness for or against his son, or a son for or agtdnst his 
&ther. Such objections may affect the credibility, bat do laot aflfect 
the competency of a witness.^ 

Husband and wife, however, cannot be witnesses for or against each 
other, in any civil suit." 

The objections to the competency of witnesses are four-fold ; 1st. 
For want of reason or understanding ; 2d. Defect of religious princi- 
ples; 3d. Infamy of character ; and 4th. On the ground of interest,* 

1st. Persons who have not the use of reason are, firom their infirmity, 
utterly incapable of giving evidence, as persons insane, idiots and luna- 
tics, under the influence of their malady.^ 

But lunatics and others, who are subject to temporary fits of insanity, 
may be witnesses in their lucid intervals, if they have sufficiently re- 
covered their understanding. 

A person bom deaf and dumb is not on that account incompetent, 
but if he has sufficient understanding, may give evidence by signs, with 
the assistance of an interpreter.^ 

There is no precise age at which in&nts are excluded from being 
witnesses. Infants above fourteen are admissible the same as of fall 
age. But under that age, their admissibility is regulated by their ap- 
parent sense and understanding of the nature and obligation of an oath.^ 

A witness, while in a state of intoxication, ought not to be sworn, 
nor be permitted to testify ; and the justice may decide, from his own 
view, whether the witness is in such a situation that he ought not to be 
sworn, or admitted to testify.'' 

2d. Defects of religious principle. The proper test of a witness' 
competency, on the ground of his religious principles, is, ** whether he 
believes in the existence of a Grod, who will punish him if he swears 
felaely."* 

All persons who believe in the existence of a God, and ^ future state, 
though they disbelieve in a punishment hereafter for crimes committed 
here, are competent witnesses.® 

A witness who believes in a God, and in puni^ment by him in this 
^fe only, is a competent witness. It is not necessary, in order to ren- 
der a man a competent witness, that he should believe anything more 

(1) Phil. Sv. 13. (2) Id. 63, 64. (8) Id. 13. 

(4) 10 Johns. 363; 16 Johns. 143. (5) PhU. Er. 14. 

(6) Id. 14, 16. (7) 16 Johns. 143. (8) 2 Cowen, 482, and note. 

(9) Breese, 29. 
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than that there is a Supreme Semg, and that he will reward and punish 
either in this life, or a fdtnre life. Nothing but the belief of a (jod, 
and that he will' reward and punish us according to our deserts, is neces- 
sary to qualifjir a man to take an oath.^ 

If a witness believe that he will be punished by his Ood, even in 
this world, if he swears falsely, there is a binding tie upon the conscience 
of the witness, and he must be sworn ; and the strength or weakness of 
that tie is only proper to be taken into consideration, in deciding upon 
the degree of credit which is to ' be given to his testunony. It is a 
question as to his credibility and not to his competency.^ 

The common law recognizes any mode of swearing a witness, that he 
believes to be binding on his conscience f and our statute, it seems, 
does not vary the common law in this , respect.* Therefore, a witness 
may be sworn according to the form which he holds to be most solemn, 
and which is sanctified by the usage of the country, or of the sect to 
which he belongs- A Jew is sworn on the Pentateuch, a Mahomedan 
on the Koran, &c.^ 

3d. Incompetency on account of in&my of character. — ^Each and 
every person, who may have been convicted of the crime of rape, kid- 
napping, wilful and corrupt peijury, or subornation of perjury, arson, 
burglary, robbery, sodomy, or the crime against nature, incest, larceny, 
forgery, counterfeiting, or bigamy, are deemed infamous, and are foi^ 
ever rendered incapable of giving testimony.' The competency of a 
witness may, no doubt, be restored, however, by executive pardon.' 

A conviction of a person for a crime, so as to exclude him from being 
a witness, cannot, in any case be proved by parol ; and the witness 
himself is not to be questioned respecting it.^ 

4. Incompetency on account of interest. — ^It is a general rule that 
all persons interested in the event of a suit are to be excluded from 
giving evidence in &vor of the party to which their interest inclines 
them.' 

In Van Nuys v. Terhune,^ the court lay down the following rule : 
** That if a witness will not gain or lose by the event pf the cause, or 

(1) 2 Gowen, 572, note; 1 Starkio Et. 93. (2) 2 Cowcra, 483, note. 

(8) 2 on. 664. (4) BnM»e, 28. 

(6) 1 SterUeEr. 28. (6) EleT. Stat 182, See. 174. 

(7) See Const. HI., Art. IV, Seo . 8 ; see also 1 Staxk. Et. 99, andaathorities cited, by wbkh 
It is held, that a pardon restores competency In all cases where the disability is a consequence 
of the judgment and not a part of it. 

(8) Phn . Et. 24 ; 18 Johns. 82; 14 Id. 182. (9) PhU. Et. 81. 
(10)8 Johns. Oas. 82. 
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if tlie veidiot cannot be pv&a in evidence for or against him in another ^ 
suit, the objection goes to his credit only, and not to his competency." 

When a witness is interested in any part of the demand of the party, 
he cannot be permitted to testify as to another part.^ 

If a witness haye a direct interest, however small, in the event of a 
cause, he cannot be permitted to testify in favor of such interest ; as, if 
be has ^ven a bond of indemnify to ihe plaintiff against the costs of 
the suit.^ 

But a remote or contingent interest, goes only to the credit of a 
witness, not to his competency;' as, in a suit ifbr a penalfy which is to 
be applied to the support of the poor of the town of which the 
witness is a taxable inhabitant, the interest is too remote and con- 
tangent.^ 

An interest in the question alone wiU not render a witness incompe- 
tent, bnt goes to his credit only; as, when the witness has a cause 
depending upon the same question,' or is a co-trespasser.* 

A person interested in the evejit, is competent when called to give 
evidence contrary to his interest.? 

If a witness stands in that situation, that which way soever the suit 
may terminate, he will be equally liiible, and to the same extent to the 
losing party, he is admissible.' 

A witness liable to lose by the determination of the cause against the 
party calling him, is yet competent if he be fully secured and indem- 
nified against the loss.^ 

Neither a party to a suit on record, nor a party in interest when a 
suit is in the name of a third person as a trustee, can be compelled to 
testify without his consent.^^ 

One defendant cannot regularly be a witness for his co^efendant ; 
but in actions for torts, if no evidence has been produced against one 
defendant, he is entitled to his discharge as soon as the plaintiff has 
closed his case, and then may give evidence for the others. But if 
there is any, even the slightest, evidence against him, he cannot be thus 
dischargod.^^ But in actions on contracts it is otherwise. 

As a parfy on record is not a competent witness, so neither is the 
husband or wife of the parfy competent to ^y6 evidence either for or 

(I) 4 Johns. 298. (2) 11 Johns. 57. 

(8) 5 Johns. 266; 9 Id. 219. (4) 12 Johns. 286; 1 Id. 486. 
(5) 6 Johns. 266. (6) 7 Cowen, 844. 

(7) 1 Johns. 169; 7 Cowen, 762. (8) 16 Johns. 89. 

(9) 7 Coiren, 858. (10) 7 Cowen, 174. 

(II) PhU. Xr. 61; 14 Johns. U9; 1 Wend. 119. 
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against the party. They cannot be witnesses for each other, because 
their interests are absolutely the same ; and they cannot be witnesses 
against each other, because it is contrary to the legal policy of marriage.^ 
As the parties to a suit cannot be compelled to give evidence, state- 
ments or representations made by them against their interest, must be 
evidence against them, and in many cases they will be the strongest 
evidence. The admissions of a party to the suit against his interest 
are evidence in favor of the other side, whether made by the real party 
on the record, or by a nominal party who sues as trustee for the benefit 
of aqother, or whether by the party who is really interested in the suit, 
though not named on the record.^ 

But where the plaintiff previous to the suit had assigned his interest 
in the debt or chose in <ictton, of which the defendant had notice, 
evidence of confessions afterwards made by the plaintiff, as to the 
demands of the defendant against him, and which might impair the 
interest so assigned, or prejudice the rights of the assignee, for whose 
benefit the suit is brought, is inadmissible.^ 

When the confession or declaration of a party is given in evidence, 
the whole must be taken together.^ 

Thus, if a defendant in an action for money had and received, say 
that he had received the money, but that it Was his due, it amounts to a 
denial of the plaintiff's demand.' 

The confession of a defendant that he had purchased goods, but that 
he had paid for them, is not sufficient to entitle the plaintiff to recover.^ 

A witness, however, after being sworn in chief, may be examined as 
to his interest, and when a witness in any stage of his examination 
discovers himself to be interested in &vor of the party calling him, his 
testimony may be rejected.''^ 

Whatever interest a witness may have had, if he be divested of it by 
release or payment, or by any other means, when he is ready to be 
dworn, there is no objection to his competency.^ 

But a release after the examination in chief of an interested witness, 
is too late to render his testimony competent.^ 

An actual release is in some crises unnecessary, and the witness, 
though interested, will be admitted without a release. As, when the 

(1) Phil. £▼. 68, 64. (2) PhU. Sv. 71, 72. 

(3) 20 Johnfl. 142. (4) 3 Johna. 427; 10 Id. 88; 9 Id. 141. 

<5) 8 Johns. 427. (6) 16 Johna. 829. 

(7) 6 JohDB. 628. (8) PhU. Et. 97; 8 Johns. SH; 1 Johns. Cis. 270. 

<9) 14 Johns. 878; 1 Oaine, 14. 
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witness offers to release his interest, bat the other party refuses to accept 
it, in that case the evidence of the witness may bo received ; or, if 
the party on whose side the witness is interested, make an offer to 
remove aU interest, by a release or otherwise, and the witness reuses, 
diat will not deprive the party of his testimony.^ 



in. OF THE EXAMINATION OF WITNESSES. 

When a witness is called, he is to be sworn in chief, unless an objec- 
tion is made to his competency,^ in which case, the party objecting 
proves his incompetency ; or, if the objection be on acoonnt of interest, 
the witness himself may be examined on his voir direy as befi>re no- 
ticed ;' bat latterly, it is not usual to examine a witness on his voir dire, 
bat to permit him to be sworn in chief, after which he may be examined 
as to bis interest.^ 

A witness is not to be compelled to answer any question which will 
render him in&mous or disgraced.^ But this is a personal privilege 
only, and the witness may, if he see proper, waive it, and answer the 
question ; but the court should inform him of his privilege. Thus, in 
an action for a breach of promise of marriage, a witness may be asked 
if he had had any improper connection with the plaintiff; and the wit- 
ness may, if he see proper, answer the question, but he is not bound to 
answer it* 

A witness can depose to such fiicts only as are within his own recollec- 
tion, but to assist his memwy, he may use a written entry or memo- 
randum, or the copy of a memorandum ; and if, afterwards, he can 
swear positively to the truth of the fact there stated, such evidence will 
be sufficient.^ 

In general, the opinion of a witness is not evidence ; he must speak 
to facts. But in questions of science, or trade, or others of the same 
kind, persons of skill may speak not only as to facts, but are also al- 
lowed to give their opinion in evidence. Evidence of character is 
founded on opinion." 

(l) PUI. St. 90. (2) See ante, p. 117. (8) Ante, p. 106. '* 

(4) PUl. Bt. 2M. («) Phn. Et. a06 ; 13 Jokns. 83. 

(6) 6 Gowen, 264. (7) Phil. Er. 209 ; 2 Oaine, 129. 

(8) PhU. Et. 209. 
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The party against whom a witness is called, may disprove the tacts 
slated by him, or may impeach his credibility by examining otiher wit- 
nesses as to his general character, but they will not be allowed to speak 
to particular fiicts or parts of < his conduct. The regular mode is to in- 
quire whether they have the means of knowing the witness' general 
character as to truth and veracity, and whether, from such knowledge, 
they would believe him on Ink oath.^ The knowledge as to a witness' 
character, must be derived from his general reputation, and not what an 
individual knows of him. 

The credit of a»witness may also be impeached, by proof that he has 
made statements out of court on the same subject, contrary to what he 
swears at the trial. In answer to such evidence, the party calling ike 
witness, may show that he has afEbmed the same thing before, on other 
occasions, and that he is still consistent with himself.^ 

But evidence is inadmissible to support the testimony of a witness, 
by showing his go6d character, or the consistency between his former 
declarations and his evidence on. the trial, unless he is first impeached.' 

A party will not be permitted to produce general evidence, to dis- 
credit his own witness ; that is, he will not be allowed to prove that his 
character is bad, for the purpose of showing that he is unworthy of 
credit.^ But if a witness unexpectedly give evidence against the party 
calling him, another witness may be called to prove the &ct8 otherwise.^ 

The competency of witnesses, and the inadmissibility of evidence, 
are questions to be decided by the justice alone. In the higher courts, 
a bill of exceptions may be taken to the opinion of the court on ques- 
tions of this kind. But this is a proceeding not applicable to a justice's 
court. 



IV. OF WS1!ETEN BVIDBNCB. 

1. Of PvMic and Private Writings, 

Writings are either public or private. Some public writmgs are of 
record ; others, not of record.' 

Public writings of record are acts of the legislature, and of courts 
of justice which are courts of record. 

(1) BhU. »r. 212. (2) Id. 218. (8) 6 Oowen, SI4. 

(4) 7 Gowen, 288. (5) PhU. St. 218. (8) Id. 218. 
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Acts of the legislature are of two kinds : public acts, wMch relate to 
the whole State at lal'ge, and private acts, which relate to particolar 
classes of men, or to certain individuals.^ 

The general rule is, that public acts of the legislature are to be taken 
notice of ju^cia%, by courts of law, without being formally set forth ; 
but private acts are not regarded by the judges, unless formally shown 
and pleaded.^ 

Copies of records in courts of justice are of two kinds : under seal, 
and not under seal. Those under seal are called exemplifications, and 

are of higher credit than any sworn copy.' 

Copies of records not under seal are also of two kinds : sworn copies, 
and office copies. 

Copies of records may be proved by a witness who has compared the 
copy with the original, or who has examined the copy while another 
person read the original, and these are called sworn copies.^ 

Office copies are such as are authenticated, under the hand of an 
\ officer, or person intrusted for that purpose, as the clerk of the court.^ 

! 

I 

2. Of the Proof of Private Writings. 

The execution of every instrument to which there is a subscribing 
witness, whether under seal or not, ought to be proved by the subscrib- 
^ ing witness, if he can be procured, and is capable of being examined.^ 

j And this rule is so strictly observed that a deed executed by a third 

i person not a party to the suit to which there is a subscribing witness, 

; cannot be proved by the party executing it, nor by the party to whom 

it is given, but the subscribing witness should be called.*^ 

So in the case of a deed or instrument under seal, to which there is 
a subscribing witness, proof of the confession of the party that he executed 
the deed is not sufficient, but the subscribing witness must be produced, 
or if he cannot be, his hand-writing must be proved.' 

But as to instruments not under seal, the rule is otherwise ; in that 
case the acknowledgement of the party is sufficient.' If a written instru- 
ment is attested, but none of the witnesses are capable of being examined, 
the course then is to prove an attesting witness' hand-writing, and this 
will be a sufficient proof of the execution, without proving the hand- 
writing of the party ;" as where the attesting witness is dead," or blind, 

(1) PhU. Bt. 219. (2) Id. 220. (8) Id. 289. (4) Id. 291. 

(5) Id. 294. (6) Id. 856. (7) Id. 857; 9 Johns. 286. 

(8) 8 Johns. 477. (9) 2 Johns. 451 ; 16 Id. 201- 

(10) 4 Johns. 461. (11) 1 Johns. Oas. 290 ; 4 Johns. 461. 



124 >^BITTEN fVIDENCS. [PaUT 1, 

or incompetent to give evidence, eitber from insanity or from infamy of 
character, or from interest, or when the subscribing Tntness is o^t of 
the State or the jurisdiction of the court, which, in a justice's court, is 
when the witness is not in the same or nekt adjoining county,^ or where 
he cannot be found after strict and diligent inquiiy.^ 

If there are two or more subscribing witnesses, the calling of one to 
prove the instrument is sufficient; or if the absence of all of them be 
accounted for, proof of the hand-writing of one of them, or of the party 
signing the instrument, will be sufficient.' 

But if there are two or more subscribing witnesses, it is not enough to 
prove one of them dead or out of the jurisdiction of the- court, and then 
prove his hand-writing with that of the party, but the absence of all the 
subscribing witnesses must be accounted for.* 

But in cases where there is no subscribing witness, or the subscribing 
witness denies having any knowledge of the execution;^ or where the 
name of a fictitious person is inserted^ or where the attesting witness 
was interested at the time of the execution, and continues so at the time 

> 

of the trial ; or where the person who has put his name as a subscrib- 
ing witness, did so without the knowledge or consent of the parties ; 
or if, after diligent inquiry, nothing can be heard of the subscribing 
witness, so that he can neither be produced himself, nor his hand- 
writing proved ; or if, at the time of the execution, he was of such an 
infamous character as to make him incompetent to give evidence — in 
these cases the instrument may be proved by proving the hand-writing 
of the party, or by any person present at the execution who did not 
subscribe it as a witness, or by proof of the admission of the party that 
he executed the instrument.^ 

3. Of Proof of Handrwriting, 

The simplest and most obvious proof of hand-writing is the testimony 
of a witness who saw the paper or signature actually written. But a 
great variety of cases must continually occur where such a direct kind 
of evidence cannot possibly be produced.' 

The hand-writing of a person may therefore be sufficiently proved by 
a witness who is previously acquainted with his hand-writing, and who 
testifies that he believes the hand-writing in question to be his. This 
previous acquaintance with the hand-writing of a person may be 

(I) 12 Johns. 188. (2) PhU. Sv. 862. (4) 11 Johns. 61; 12 Id. 188. 

(4) 5 Cowen, 888. (5) 2 Johns. 461. (6) Phil. Br. 861-4. 

(7) Id» 864. 
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derived either from having seen the person write, or from papers reeeived 
in the course of business, which there is sufficient reason to belieye 
were written by the party, as letters, notes which have been paid, &c*^ 
Hand-writing cannot be proved by comparing the paper in dispute 
with other papers acknowledged to be genuine, either by a witness or 
by the court or jury.^ 

4. Of Proving Proceedings before a Justice, 

The p-oceedings and judgment in a justice's court, are not strictly 
and technically a record ; yet the material parts are in writing, and 
cannot be proved by parol.* 

A judgment of an inferior court, not of record, is usually established 
by the production of the book containing the minutes of the proceedings 
of the court, from the proper place of deposit, proved to be such by oral 
testimony.^ In order to entitle a transcript of a judgment of a justice 
of the peace of another State, to be received in evidence in this State, 
it must be shown, that by the laws of the State where the judgment was 
rendered, the justice had jurisdiction over the - subject-matter upon 
which he attempted to adjudicate.' 



y. OF PABOL EVmXNCE TO EXPLAIN, VABY, OR CONTRADICT WRITTEN 

INSTRUMENTS. 

Parol evidence is not admissible to explain an ambiguity which 
appears on the face of an instrument, but it can be explained only by 
collecting the general intention from other parts of the writing, or by 
a reference to some event, or some other writing, or some medium of 
explanation adverted to in the instrument. If it be incapable of being 
explained in this way, it will be void, for uncertainty. The declaration 
of the parties as to their intention, is inadmissible.^ 

But where there is no ambiguity on the face of an instrument, but 
a doubt is produced by extrinsic evidence, or some collateral matter 
out of the instrum^t, as, if it should appear that there were two per- 
sons of the same name, as is mentioned in the instrument, parol 
. 1 . — 

(1) PhU. Et. 864; 2 Johna. Cu. 211 ; 19 Johns. 134. 

(2) 2 J&hnfl. Om.^1 ; Phfl. Er. 871 ; 18 Johiu. 288. (8) 11 Johns. 166. 
(4) 1 Sterk. 256. ^ (6) 1 Scam. 568. 
(6) Phil. Et. 416; 11 Johns. 201. 
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evidence is admissible to explain the ambiguity, and show which person 
was intended.^ 

It is a general rule that written agreements, whether specialties or 
simple contracts, and whether within or without the statute of frauds, 
are not to be contradicted, varied^, or materially affected by parol testi- 
mony f as, to show that an agreement, absolute on its face, was in- 
tended to be upon condition,^ to -show a mistake as to the time of 
payment or other matter.^ 

The above rule, however, does not exclude parol evidence of frauds 
or the want or failure of consideration, or the enlargement of the time 
for performance^ or a waiver of the performance qf a written simple 
contract f^ or of a bond.* 

But a receipt, although absolute in its terms, and expressed to be in 
full, is not conclusive, and parol evidence is admissible to show a 
mistake in it, or to explain or contradict it.^ So, parol evidence may 
be received to impeach the consideration of a note, but' not to vary 
its terms.^ But parol evidence cannot be given of the contents of a 
written instrument or record, in the power of the party to produce.* 

Parol evidence may be introduced to show the understanding with 
which a note was indorsed, without violating the rule that a written 
contract cannot be contradicted by parol proof. ^^ 

Parol testimony may be given of the time of ^iag a deed for record.^ 

The law presumes that an instrument was executed the day it bears 
date ; but parol testimony is admissible to show that it was, in &ct, 
executed on a different day.^^ 



VI. OF CONFIDENTIAL AND PRIVILEOED COMMUNICATIONS. 

A counsel or attorney is not to be permitted to testify as to confiden- 
tial communications made to him by his client. This prohibition extends 

(1) PhU. St. 416 ; 11 Johiu. 201. 

(2) 1 Cowen, 249; 1 Johns, 139; 8 Id. 68; 12 Id. 427-488. (8) 1 Gowen, 249. 

(4) 8 Johns. 189, 875; 18 Id. 46- Parol evidence may be admitted to show that an absolate 
deed, whaterer may be its covenants, was intended as a mortgage, or mere security for the 
payment of a debt, and the grantor can. hare relief in equity. 8 GiL 894. 

(5) 1 Cowen, 250. (6; 8 Johns. 528. 

(7) 7 Cowen, 884 ; 5 Johns. 58 ; 1 Johns. Cas. 145 ; 2 Johns. 878 ; 8 Id. 819 ; 8 Id. 889 ; 9Id. 810. 

(8) 12 m. 287. (9} Breese, 282; 2 Scam. 42. (10) 11 lU. 675. 
(11) 1 OU. 675. (12) 188 lU. 18. 
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not only to the suit in which the oommonioation is made, but to any 
other suit, and to any period of time.^ 

To entitle joommtmications between individnals to be oonsidered as 
confidential and privileged, the relation of client and attorney most 
exist, the party must consult the attorney in a matter in which his 
priTate interest lA ooncemed, and make the statements to him, with the 
Tiew to enable the attorney correctly to understand his cause.' 

'Wheie an attorney is consulted merely as a friend, and where neither 
he nor the persons communicatmg with him, supposes that the relation 
of attorney and client exists between them, the communications will 
not be considered as priTileged.' 

(1) Phn. £7. 108; 1 Greenl. St. 8«e. 287. (2) 8 OU. 299. (8) 14 lU. 81^. 
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CHAPTER X. ^ 

OF THE DOCKET, AND FORMS OF DOCKET ENTRIES. 

I. Of thb Docket. 
n. Of Fobms of Docket Entries. 

1. Where the Parties appear, and the Trial is hy Jury, 

2. Where Suit is commenced hy Warranty the Execution 

sworn out and returned not satisjiedy and ca, sa. 
issued against the Body. 

3. Where Suit is brought on Promissory Note placed in 

the hands of the Justice for collection, and the Parties 
do not appear, 

4. Where the Parties agree to have a JXfference decided 

hy the Justice without process, 

5. Where Judgment is hy Confession, 

6. Where Proceeding is against Garnishee after Eacecution 

is returned, **no property found, ' * 

7. Where Administrators or Executors are Parties to a 

Suit, 

8. Minutes of Conviction of Witness attached for Non- 

attendance, 

9. Memorandum to he entered where Cause is appealed, 
10. Entry of Acknowledgement of Chattel Mortgage, 

I. OF docket entries. 

By Bey. Stat. 316, Sec. 20, it is enacted, that ''It shall be the duty of 
every justice, whcneycr a suit shall be commenced before him, to record 
in a book kept for that purpose, the names of the parties, the amount 
and nature of the debt sued for, the date and description of the process 
issued, and the name of the officer to whom such process shall be 



Chap. 10.] * oookst entbibs. 129 

deliyered, and throdghoat the whole of the proceeedingg in any suit, it 
shall be his doty whenever any process shall be issued or returned, or 
any order made, or judgment rendered, to make a written memorandum 
of the same, in the same book, and to file and safely keep all papers 
given him in charge." 

Hie book in which the justice records his proceedings, as required by 
the foregoing section, is called his docket. The docket entiy of a jus- 
tice is not technically a record, but it has all the efifeot of a record, and 
should be made in lai^age as explicit and certain as to matters of 
substance, as a judgment of a court of record. It should clearly 
appear from the docket itself, who th^ parties are, plaintiff and defend-^ 
ant, and in whose favor and against whom the judgment was rendered.^ 

If strict attention is paid to the requirements of the statute, as con<- 
tained in the section hereinbefore given, there can be no difficulty in 
determining what the entries upon the docket should be in each partic- 
ular case. The requirements of the ^tute may be thus arranged : 

Ist. The names of the parties. 

2d. The amount and nature of the debt sued for. 

3d. The date and description of the process issued, and the name of 
the officer to whom such process shall be delivered. 

The justice will also note the return of the original process, and enter 
eveiy subsequent process issued ; also note the return thereof. 

He will note every material incident occurring in the progress of the 
trial, and make a memorandum of eveiy order he shall make, and of 
the judgment he may render. All of which matters should be stated 
in the order of time in which they transpired. The justice is not bound, 
however, and it is held that he ought not to state on his docket the 
evidence that was given by witnesses on the trial, nor what testimony 
was overruled, or what the parties said or urged before him.^ A justice 
may, after his docket is made up, amend it according to the truth,' and 
correct mere clerical errors, or an omission or mistake in the costs.^ 

A few forms of entries will here be given to illustrate the foregoing 
directions, which may serve to some es:tent as a guide for the justice in 
civH proceedings. Further illustrations, in case of summary proceed- 

(1) 1 Dongl. Ifich. R. G03. 

(8J Wright's R. 418. This has no refennco, fao^ey«r, to tbo statemenfei oC the parties 
before the eommencement of the trial, necessary to Inform the court and the opposite party 
of the plaintiff 's claiOL, or the defendant's ground of defence, for it is proper, as ve hare 
before SMO, (Ante, p. 61,) that these should be noted upon the docket. But it has reference 
to the arguments or summing Up ct the parties, at the conclusion, or during the progress of 
the trial. 

(3) 1 Green, 195. (4) Swan's Tr. 8d Sd. 116. 

8 
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ings, and the like, will be found id other parts of this work> which will 
readily be found by reference to the index, under the he^ of '' Docket 
Entries." 



t( 



II FORMS OF DOOEtT EKTRIES. 

1. Where, Parties appear, and the Trial is by Jury, 

Statr of Illinois, "> 
Lake County. ) 

In Justice's Court.—- Before William C. Newman, Justice. 

A. B. ^ PlaintiTs Demand, $10.00. 
vs. > For property wrongfully taken and converted by the 

C. D.J Defendant. 

J855 — September 1st. — Summons issued, return- 
able the 6th of September, instant, at one 
o'clock, P. M., and delivered to Chaun- 
cey Buell, constable, to serve. One subpoena 
issued on the part of the plaintiff. One sub- 
poena issued on. the part of the defendant ; 
both delivered to constable Buell to serve. 

September 4th. — Summons returned by 
constable Buell. Personally served by readr 
ing to the defendant, the 8rd day of Septem- 
ber, 1855. Constable's fees, 30 cents. The 
subpoenas of the plaintiff and defendant like- 
wise returned by constable Buell. Served 
on the persons therein named. Constable^s 
foes, 35 cents. 

September 6th, 10 o'clock, P. M. — ^Par- 
ties appear ; Plaintiff claims of the defondant 
Ten dollars, for a quantity of Hay, the prop- 
erty of the plaintiff, wrongfully taken and 
converted by the defendant. Defondant de- 
nies the taking of the property, and demands 
that the cause be tried by a jury, and pays 
the fees required by law. Venire issued, 
directed to any constable, commanding him 
to summon a juty of si^ men. Cause 
adjpumed to September, 7th instant, 



TULnrriTF^s ootis. 

Ju$tiu*s Feet. 

SunmonB, 18} 

Docketing Boit, 12| 

One fubpoena, «... ,18] 

S^raaiing one wftneae, 6^ 

Entering jndgment, 26 

Con»taiiU*i Fees. 

OnsommoBs, ,.., 80 

On BobpoBnaf 17^ 

Two witnew' ftMflt 1 00 



DDBTDAltT^ COSTS. 



Justiee^t Feet. 

One snbpoenAf • • » , 

** Tenize, ,.... 

Sweafing one witness,. . 
Jury, 



18} 

25 

61 

87i 

constable,.*.... 6^ 



CkfnstaUe^s Fees. 

On sabpcena, ..« 17^ 

On Tenire,. .60 

Attending trial,.. 26 

One witness' fise, 60 

Juyfee, 180 



Chap. 10.] 



FOBMS or DOCKET ENTRIES. 



131 



at two o'clock, P. M., to obtiun a jory. Venire delivered to constable 
Baell to serve. , 

. September 7th, 2 o'clock, P. M.— -Parties reappear. Venire returned 
by constable Bnell, T?ith the following names of the jury : A. B., C. D., 
E. F., 0. H., I. J. and K. L., who, upon being called, appeared, and 
were sworn to tiy the cause. > 

John Doe and Kichard Eoe, were summoned and attended, and were 
sworn as witnesses on the part of the plaintiff. 

John Smith, summoned and attended, and was sworn as a witness on 
the part of the defendant. All of whom clum fees. 

After hearing the testimony, the jury retire, under the charge of 
constable Buell, sworn for that purpose. The juiy return into court, and 
say that they find for th^ plaintiff^ and assess his damages at ten dollars. 
It is, therefore, considered by the court, that the said plaintiff have and 
reeover of the said defendant the sum of ten dottarg, for his damages, 

with costs of suit herein, taxed at ^ dollars and cents. 

William C. Newman. 

2. Where suit is commenced hy Warrant, the Execution swam out 
and returned not satisfied, and ca, sa. issued against the Body, 

State of Illinois, 
Lake CountiT. 

In Justice's Court. — ^Before Harrison P. Nelson, Justice. 

Pljuntiffs demand, $75^00. 
On promissory note. 

1855— April 2d. — This day comes the said plaint- 
iff, who, having made oath that there is dan- 
ger that his demand i^ainst C. B. will be 
lost, unless the said defendant be held to bail, 
and states under oath the cause of such dan- 
ger, and it appearing satisfactorily that there 
is reascMi to apprehend such loss, a warrant is 
issued, returnable in case of special bail, 
April 7th, instant, s^t 10 o'clock, A. M., and 
delivered to Charles Haynes, constable, to 
execute. Defendant brought into court forth- 
with, by constable EEaynes, and wanrant re- 
turned exec]ated accordingly, April 2d, 1855. 
Constable's fees, 35 cents. Plaintiff claims 



} 




PLiomvr^ cons. 

Ju»tiU*s fVes. 

Oneoath, 6i 

Wamnt, .....26 

Soaketing foSi, 12} 

Eateriag judgment, 25 



Oath uid«zaeirtloD,. 
Oath and ea. ML, — 



.81 
.25 



OmsuMe** Ftet. 



Om.vaimsauoM,, 



.S5 



Sening and retaniing ezeoa- 
ites, « 60 
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April 2d, 1866. — JSxeebtion 
8Wom oat by plaintiff, and deliv- 
ered to oonatable Bnell, to eze 
oute. ' 

June 12th, 1856.— IQzecation re- 
turned hj conBtat»le Baell. " Ho 
pioperty found." 

June 15tb, 1865 — Oa. Sa. Usued 
on oath of plaintiff, and deliyered 
to constable BoeU, to execute. 



of the defendant, $72 10, onpromissoiynote, 
drawn by said defendant, Jn fiivor of John 
Tyler, and foy hiA assigned to said plaintiff, 
for $70, with intere^, and bearing date Octo- 
ber 1st, 1854, and due 90 days after date. 

Defendant says he cannot deny the plaint- 
iff's demand. The siud promissory note is, 
therefore, offered in evidence by the plaint- 
iff 

Whereupon, it is considered by the court, 
that the said plaiatiff have and xeeover of the 
said defendant, the 6um of seventy-two dol- 
lars and ten cents, for his demand against the 
said defendant, with costs of suit herein, 
t^xed sA.4>ne doUar and three and three-fourths 



cents. 



Harbison P. Newman. 



3. Where Suit is brought on Promissory Note placed in the hands of 
the Justice for Collection, and the Parties do not appear. 

State of Illinois, ) 
Lake County. > 

In Justice's Court — ^Before Joseph L. Williams, Justice. 

A.B.) 

^g^ V Demand of plaintiff, $52.00, on promissozy note. 

C.D.J 

1855 — April 2nd. — Summons issued, returnable 
the 7th April instant, at 10 o'clock, A. M., 
and delivered to Pamell Munson, constable, 
to serve. 



P^ADITIFr'S 008IB. 

Justiu^s Ftes, 



Sununcns 18| 

Docketing suit .12^ 

Entering Jadgment .25 



ConstabWi Fees. 
On BnmmonB. 



.80 



April 27t2i, 1855. Execution 
Inued, and delivered to constable 
Hanson to serve. 

July 6th, 1855. Execution r6- 
tumedSjr nonstable Munson sat- 
isfied, and money paid to plaintiff. 



April 6th. — Summons returned by con- 
stable Munson. Personally served, by read- 
ing to the defendant, the 4th day of April, 
1855. Constable's fees, 30 cents. 

April 7th, 10 o'clock, A. M. — ^Demand of 
the plaintiff being upon piomissoiy note left 
for collection, which is drawn by the defend- 
ant in favor of the said pkintifi, for Mj 
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doUara, with interest, dated Ootober 6ih, 1854, and due thirty days 
1^^ date. The defendant heing called, comes not, hut fails to appear 
and show cause why judgment should- not he rendered. Whereupon 
it is considered hy the court, that the sud plaintiff have and recover 
of Ae said defendant the sum ofjijfyone doUars and Jifty cents , for 
his demand against the sud defendant, and costs of suit herein, taxed 
at eighty-Mwen and a half cenU, Joseph L. Williams. 

In case of suit upon notes placed in the hands of the justice for col- 
lection, the cause should not he dismissed, although the plaintiff may 
&il to appear.^ And in such case, should the defendant set up any 
defense to the note, it will he proper for the justice to continue Ihe 
cause to another day, if he should deem it essential to justice so to do, 
and notify the plaintiff thereof 

In the< three preceding examples, the ^osts attending the suit have 
been set down in the margin, for the purpose of illustrating the man- 
ner proper to he observed in taxing costs, which will doubtless suffiee 
as a precedent for all cases. 

4. Whert the Parties ctgree to have a Difference decided hy the Justice 

. without process. 

State op Illinois,} 
Lake County. ) , 

In Justice's Court — Before Amos S. Waterman, Justice. 



A. B.^l 
vs. /- 
C. D.J 



Demand of plamtiff, $50.00, for goods sold and 

delivered. 

1855 — October 2d. — This day comes the said A. 
B. and C. D., and agree to have the matter 
* in difference between them decided by me 
without process. 

Plaintiff claims of the defendant fifty dol- 
lars for goods sold and delivered, and files a 
bill of items. 

Defendant denies the plaintiff's account, 
and claiifis that the same,^ if correct, has 
been fully paid. 

E. F. and 6. H. sworn as witnesses on 
the part of the plaintiff, and L. M. sworn 
on the part of the defendant. 



(1) B0V. Stat 81B, See. M. 
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Upon hearing the evidenoe m the cause, it is considered hj the court, 

that the said plaintiff have and recover of the said defendant the sum 

of tweiUy-five doUars, .for his demand dgainsi the said defendant^ with 

costs of suit herein, taxed at cents. 

Amos S. Watebhaiy. 

* 

5. Where Judgrnent is by Gmfemon, 

Statb op Illinois,) 
Lake Cotjnty. X 

In Justice's Court — ^Befoi'e John Jj. Turner, Justice. 



A. B/| 
C.D.J 



Plaintiff's dmand, $25.00, for property sold and 

delivered^ 

1855-^Septeml)er 3d. — This day comes the 
said A. B. and C D. The said C. D. 
widyes process, and enters his appearance 
herein, and confesses that he is indebted to 
th& said A. B. in the sum of twenty-five dol- 
lars, and the said parties request that judg- 
ment may be rendered accordingly for that 
amount. Whereupon, it is considered by 
the court, that the said plaintiff have and 
recover of the said defendant, the sum of 
twenty-Jwe dollars, ibr his demand against 
the said defendant, and the costs of suit 

herein, taxed at cents. 

John L. Tubneb. 

6. Where proceeding is against Garnishee, after e:tecution is returned 

** n© property found,^^ 

Statb of Illinois,") 
Lake County, j 

In Justice's Court — ^Before Hiram Hugunin, Justice. 

A. B. 1 
vs, i Demand, $50.00. 



CD. 
Garnishee of E. F. 






Proceeditig by Garnishee summons. 

1855 — September 3d.— ^Garnishee summons is- 
sued on affidavit of the said A. B., return- 
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aUe forthwith, and delivered to Norman 

Brown, constable, to serve. Summons re* 

tamed by constable Brown at this date, 

^rsonally served by reading to the said C. 

D. Constable's fees, S5 cents. Whereas 

judgment was rendered by me on the lOA 

day of Jpril, A.D, 1855, in favor of the 

above A. B., and against E. F., for the sum 

oiforty^ght doUars debt, and one dollar and 

fiftf/ cents, costs of suit; and on the 10th 

day of July, A,D. 1855, an execution was 

returned by Horace Hinckley, constable, "no 

property found." The above named CD., on 

examination on oath, as garnishee, testifies, 

that he was and still is indebted to the isaid 

E. F., in the sum of fi% dollars. It is therefore considered by the 

court, that the plaintiff have and recover of tlie said C. D., as garnishee 

of the said E. F., the sum of dollars and »- cents, being the 

amount of judgment, costs and interest in the proceedings aforesaid, 

together with the costs herein, taxed at . 

Hiram Hugunin. 

7. Where Administrators or ExectUors are Parties to a Suit. 

State op Illinois,) 
Lake County. ) 

In Justice's Court — Before L. M., Justice. 
A. B. administrator of the 1 

Estate of C. D., deceased, I Demand, $20.00, for property purchased 
vs, I at administrator's sale. 

E. F. and G. H. J 

( The entries wiU then follow as in other cases, according to thefhcts,') 

Where an executor is a party, he will be described thus : " A. B., 
executor of the last will and testament of C. D., deceased." When 
executors or administrators are defendants, they will, of course, be 
described in the same manner as when plamtiffs. 

8. JHEnutes of Conviction of Witness attached for Non-attendance. 
State of Illinois, 



County 



;"• "• 



Be it remembered that on the — day of — , 18-—, John Doe is 
convicted before me, E. F., a justice of the peace of said county. 
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for his non-attendance as a witness to testify in a snit depending before 
me, wberein A. B. is plaintiff, and 0. D. is defendant, it having been 
made to appear to me that he was doly subpoenaed to attend as a 
witness in Zi suit, and the said John iL nofhaving purged himself 
when called upon by me h show cause why he should not be fined for 
the said contempt; I do, therefore, adjudge and determine that, for 
the said contempt the said John Doe pay a fine of five dollars, and that 
he be imprisoned in the common jail of said county until he pay ihe 
fine aforesaid, or until he be duly discharged accorc^g to law. 

In witness whereof, I have hereunto set my hand and seal this — day ^ 
of—, 18—. E. F. [l. 8.] 

9. Memorandum to be entered where ii Cau6e is appealed. 

When a cause is appealed, the following memorandum should be 
made upon the docket : 

August 10, 1855. The above named defendant, with Alvin Marsh 
as his security^ filed his bond for an appeal to the Circuit court, which 
bond was approved by me, and appeal granted. 

August 12, 1855. Bond, transcript, and all the papers in the case, 
this day filed in the office of the Clerk of the Circuit court. 

Amos S. Waterman, J. P. 

11. Entry of Acknowledgment of Chattel Mortgage, 




C. 

Mortgage of (here describe the property,) acknowledged this 

day of , 18-^. 

The name of the mortgagor will be inserted in place of A. B., and 
the name of the mortgagee in place of C, J)} 

(1) ftey. Stvkt. 9, Sec. 2. 



I 

Chap. 11.] judomjsnts. 137 



CHAPTER XI. 

OF JUDGMENT, COSTS, AND FILING TRANSCRIPT. 

I. Of Judgments. 
n. Of Costs. 
ni. Of Filing Tbansobipt. 

I. OF judgments. 

A judgment is the decision or sentence of the law, given by a court 
of justice, or other competent tribunal, as the result of proceedings 
instituted therein, for the redress of an injuiy. 

The language of judgments, therefore, is not that *' it is decreed *^ 
or " resolved " by the court ; but " it is considered *' (consideratom 
est per curiam) that the plaintiff recover his debt, damages, or posses- 
sion, as the case maj require, or that the defendant do go without day.^ 
This implies that the judgment is not so much the decision of the court 
as the sentence of the law pronounced by the court ifiter due delibera- 
tion and inquiry.^ To be valid, a judicial judgment must be given by 
a competent tribunal, at a time and place duly appointed, incomformity 
to law- A judgment would be null if the ^stice had not jurisdiction 
of the matter;* or if, having such jurisdiction, he exercised it when there 
was no court held, pr out of his district ; or if he rendered judgment befere 
the cause was prepared for a hearing. The judgment must confine 
itself to the question raised before the court, and cannot extend 
beyond it.* 

There are four kinds of judgments in civil cases, namely : 1. When 
the fiicts are admitted by the parties, but the law is disputed ; as in 

(1) 1 Bout. L. D. Iltto " Judgment." (2) 8 Dl. Com. 896. (8) Seoonte, p. 29 ; 4 Sdun. 871. 
(4) 1 Bout. L. D. title '^Judgment." 
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case of judgment upon 46X11111161. 2. When tke law is presumed to 
be admitted, but the &cts disputed ; as in case of judgment upon verdict. 
3. When both the law and the ^ts are admitted bj confession ; as in 
case of coynovit ctctionem, (a confession or acknowledgment of the 
action) on the part of the defendant ; or a nolle prosequi (proceed no 
further) on the part of the plaintiff. 4. By default of either party in 
the course of legal proceedings. But under our statute, where the 
defendant fails to appear, it will not be. taken as a confession of the 
plaintiff's demand. The plaintiff is nevertheless bound to prove his 
demand the same as if the defendant had appeared and denied the 
same.^ 

All these species of judgments, before mentioned, are either inter- 
hciUory pr final. Interlocutory judgments are such as are given in 
in the middle of a cause upon some plea, proceeding, or default whicn 
is only intermediate, and does not finally determine or complete the suit. 
Of this nature are all judgments for the plaintiff upon pleas in ab&t<^ 
ment of the suit or action ; in which it is considered by the court, that 
the defendant do answer over, respondeat otistet ; that is, put in a more 
substantial plea. It is easy iff observe that the judgment here given is 
not final, but 'merely interlocutory; for there are afterwards further 
proceedings to be had, when the defendant has put in a better, answer.^ 
Final judgments, are such as at oAce put an end to the action, by 
declaring that the plaintiff has either entitled himself, or has not, to 
recover the remedy he sues few.' 

The power of the justice in relation to rendering judgment, is a 
matter of statutory regulation, and has no doubt been already suffi- 
ciently recited or referred' to in difi^rent portions of the preceding pages, 
to give the justice a full and fair idea upon this subject, should he not 
have already gained a sufficient knowledge in relation l^creto from the 
statute itself. The followmg general suggestions, may therefore suffice 
in closing this division of the present chapter. 

Nothing will be presumed against a judgment, and it will be regarded 
as right, until the contraiy appears.^ 

A judgment agamst one member of a firm, for a debt due by the 
fiim, is a bar to a recoveiy against the other members.'* 

A party that haa been compelled to pay money by compulsion, under 

(l)Il6y.Stat.818,See.28. (2) 8 Bl. Com. 887. 

(8) 8 Id. 8d8. (4) 8 Scam. 117. 

(6)aGUi4I4. 



Chap. 11.] costs. 189 

the judgment and process, of a court ef competent jorisdiction, cannot 
be compelled to pay the same a second time.^ 

The dismissal of a suit by a justice of the peace, is not such a jndg- 
ment as will bar a subsequent suit for the same demand, or for a differ- 
ent cause of action.^ A justice of the peace has no authority to render 
a judgment against any defendant who is not -served with process, 
although one of the defendants is regularly served.* >. 

The admission of a party in an action before a justice of the peace, 
that a claim produced against hhn is correct, is not confession of judg- 
ment ; he may nevertheless prove payment or setoff; and such admis- 
sion will not deprive him of his right of appeal.^ 



II. OF COSTS. 

Costs are the expenses of a suit, or action, which may be recovered 
by law from the losing party. At common law, neither the plaintiff 
nor the defendant could recover costs as is now allowed by statute. In 
actions where damages were given, costs were taken into account, and 
included in the amount of damajges. But because those damages wete 
frequently inadequate to the plaintiff's expenses, a provision was finally 
made, by statute, for costs.^ In suits before justices of the peace, costs 
can only be recovered, where expressly given by die statute. As we 
have seen, the statute provides lor costs in the following cases : Where 
the plaintiff, or his agent, fails to appear at the time appointed for trial, 
and the suit in consequence is dismissed, the plaintiff must pay the 
costs.^ Where a case is continued to another day, the party applying 
for such continuance may be taxed with costs occasioned thereby.^ 
Where the parties appear, and the justice shall give judgment against 
the party who shall be proved to be indebted to the other, the costs of 
suit will follow the judgment f but when neither party appears to be 
indebted to the other, then the judgment will be against the plamtiff 
for the costs of suit only.^ In case of a jury trial, the justice must 
enter judgment upon the verdict of the juiy.^ 

------ 1 -- 

(1)4 6U.854. (2) lid. 067. 

<8) 1 Scam. 590. (4) 13 lU. 818. 

(6) 8 Bl. Com. 400. (6) Ante, p. 58 ; Key. Siat. 818, Sm. 21. 

(7) Ante, p. 08; Rot. Stat. 818, Soo. 27. 1%) Ante, p. 96; Rer. Stat. 819, Sec. 28. 
(9) Ibid. (10) Ante, p. 96; R«y. Stat. 821, See. 44. 
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Where a matter in difference between parties to a suit is referred to 
arbitrators, the justice must note the award upon his docket, and give 
judgment according thereto^^- 

Jugtices^ Fees in Civil Gases, 

Rev. Stat. 246, Sec. 17. " For every warrant, summons, or sub- 
poena, eighteen and throe-fourths cents. 

For each continuance, twelve and a h^ cents* 

Administering an oath, six and a fourth cents. 
, Issuing dedimus to take depositions, twenty-five dents. 

Taking each deposition when required, for every seventy-two words, 
twelve and a half cents. 

Entering judgment, twenty-five cents. 

^ Issuing execution, twenty-five cents. 

Entering security on docket, twenty-five cents. 

Scire facias to be served on security, twenty five cents. 

Notification to each referee, twenty-five cents. 

Entering the award of referees, thirty-seven and a half cents. 

Entering appeal from justice's judgment, twenty-five cents. 

For each transcript of the judgment and proceedings before the 
justice on appeal, twenty-five cents. 

Issuing process of attachment, and taking bond and security, seventy- 
five cents. 

Entering judgment on the same, twenty-five cents. 

Docketing each suit, twelve and a half cents. 

Taking the acknowledgment or proof of a deed or other instrument 
of writing, twenty-five cents. 

For each precept, on forcible entry and detainer, fifty cents. 

On trial, per day, two dollars. 

Making complete copy of proceedings thereon, two dollars. 

For each jury warrant, twenty-five cents. 

For each marriage ceremony performed, one dollar. 

For each certificate thereof, twenty-five cents. 

For administering the oath to the finder, or taker up in cases of estrays, 
&c., making an ent^ thereof, with the report of the appraisers, and 
making, and transmitting a certificate thereof to the clerk of the county 
commissioners' court, fifty cents." 

(1) Ante, p. 10$^ Rev. Stet. 821, Sec. 48. 
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For taking acknowledgmoni of chattel mortgage, and entering the 
same on his docket, the justice will receive twenly-fiye cents.^ 

Jurors^ Fees. 

Each juror in a civil cause before a justice of the peace, is allowed 
twenty-five cents.' 

Witnesses^ Fees. 

Eadi witness, when summoned, according to the statute, is allowed 
fifty cents for attending on each trial.' 

Every witness, when attending, for the purpose of having his deposi- 
tion taken, per day, fifty cents.^ 

Arhitratars* Fees. 

For every arbitrator, or ifeferee, for each day he shall be necessarily 
empbyed in making up his award in cases before justices of the peace, 
one dollar.^ 



III. OP PILING TRANSCRIPT. 

Whenever it appears, by the return of any execution issued pursuant 
to the statute,^ that the defendant has not personal property sufficient 
to satisfy the debt and costs within the county in which judgment was 
rendered, and it is desired by the pkintiJBf to have the same levied on 
real property, in that or any other county, it is lawful for the justice to . 
certify to the clerk of the circuit court of the county in which- such 
judgment was rendered, a transcript^ which must be filed by said clerk, 
and the judgment will, thenceforward, have all the e^ct of a judgment 
of the said circuit court, and execution may issue thereon, out of that 
court, as in other cases. ^ 

By an act approved Februaaj 27th, 1847,' it is enacted, ** Sec. 3. 
Transcripts hereafter filed shall contain a copy of the original and each 
subsequent summons or process issued by the justice of the peace, the 
return of the officer or officers thereon, the judgment and execution or 
executions issued thereon, with the return of the officer or officers upon 

(1) Ber. Stet. 92, Seo. 2. (2) Id. 811, Sec. 20. (S) Ante, p. 80; Ber.^tat. S20, Seo.dS. 

(4; Id. 247, Seo. 20. (5) Id. 248, See. 22. (6) See Id. 828, Seo. 54. 

(7) Id. 828, Sec 67. (8) See Som. Lawg, 1847, p. 66. 
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the same ; [and no exeeution shall faereafber be issaed upon it transcript, 
unless the same be made conformable to this act. 

*' Sec. 4. Eveiy transcript desired to be used fer the purposes men- 
tioned in this act, shall be certified by the justice of the peace makmg 
the same, to be truly copied from the files and books of his office." 
Which act took effect, by its terms, on the first day of June, 1847. 
The following will be the proper method of making and certi^ing such 
transcripts, to be varied according to cireumstances i 

Form of Transcript of Proceedings hefore a Justice, to he jUed in 
Circtnt Cflerk's Office, to become Uen on real estate. 

Transcript of proceedings lately had before Charles JSall, Eaqpire, 
a justice of the peace in and for the county of Laks, in the State of 
Illinois, between A. B. plaintiff, and 0^ D. defendant. 

(^jHere insert the summons or process preceding the judgment, and 
then say :) 

Upon which summons, (or other process, as the case mdy he), th^fe 
appears the following indorsement : 

(^ffere insert the constable^ s return.) 

(After the constahWs return, a true copy from the docket of the 
justice, in relation to the proceedings in the cause mil then he given, 
which of course will show the issmng and returning of the execution ; 
then say:) -. 

Upon which execution, issued and returned as aforesaid, there appears 
the following indorsement r 

(^Here insert such indorsements as may hofve been mack by the cofir 
staMe infvU,) 

To all of which the justice will add the following certificate : 

State of Illinois, ,) 
Ztoke County, j 

I, Charles Hall, a justice of the peace in and for said county, do 
certify that the foregomg transcript is truly copied from the files and 
books of my office. In witness thereof, I have hereunto set my hand, 

this ■■ day of-——, A.D., 18 — . 

Chablss Hall, J, P. 
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CHAPTER XII. 



OF APPEALS AND WEIT OF CERTIORAKI. 



I. Of Appeals. 
n. Of Cxrtiokabi. 



I. OF APPEALS. 



Eev. Stat. 328, Sec. 58. ** Appeals frpm jodgments of justices of the 
peace to the circoit court shall be granted in all cases, except on judg- 
ment confessed ; Provided, The party praying for an appeal shall, 
within twenty days &om the rendering of the judgment from which he 
desires to take an appeal, enter into bond with security, to b& approved 
and conditioned as hereinafter provided. 

" Sec. 59. The bond required to be given, shall be in substance as 
follows : 

*' Know all men by these presents, that we, A. B. and 0. D., are 
held and firmly bound unto E. F. in the penal sum of (here insert 
double the amount of judgment and costs) dollars, lawful money of the 
United States, for the payment of which well and truly to be made, we 
bind ourselves, our heirs and administrators, jointly, severally and firmly, 
by these presents. 

*' Witness our hands and seals, this day of , 18 — . 

'' The condition of the above obligation is such, that whereas the 

Sfdd E. F. did, on the day of — - — , A.D. 18—, before — ^ ^, 

a justice of the peace for the county of , recover a judgment 

against the above bounden A. B., for the sum of — dollars, from 

which jadgment the said E. F. has taken an appeal to the circuit court 



i 
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of the county of aforesaid and State of Illinois. Now, if the 

said A. B. shall prosecute his appeal with effect, and shall pay whatever 
judgment may be rendered by the court upon dismissal or trial of said 
appeal, then the above obligation to be void, otherwise to remain in 
full force and efl^t. 

[l. s.] 
[l. s.] 
[l. s.] 

" Approved by me at my office, this — day of , 18 — . 

l; m., /. p. 

'' Sec. 60. The party desiring such appeal, may file his bond in 
the office of the justice, who shall have rendered the judgment; such bond 
to be approved by such justice, whose duty it shail be to suspend all pro- 
ceedings in the case ; and if execution shall have been issued, he shall 
recall the same, and who shall, within twenty days after receiving and 
approving of tho appeal bond, file the same in the office of the cleric of 
the circuit court, together with all the papers and transcript of the judg- 
ment he had given, with a certificate under his hand that the said 
transcript and papers contain a full and perfect statement of all the 
proceedings before him. 

'* Sec. 61. Or the appcalmg party may file his bond in the office of 
the clerk of the circuit court of the proper county, within the time 
aforesaid, which bond shall be approved by the clerk ; upon the filiiig 
and approval of which bond the clerk shall issue a supersedeas enjoin- 
ing the justice and constable from proceeding any further in said suit, 
and suspending all proceedings in relation thereto ; and shall issue a 
summons to the appellee to appear at the term of the court to which the 
appeal is returnable, which summons shall be served and returned as in 
other cases. 

'* Sec. 62. So soon as the clerk shall issue a supersedeas , as afore- 
said, the justice who gave the judgment, and any constable in whose 
hands an execution or other process may be, in relation thereto, shall 
suspend all further proceedings ihereon ; and the said justice shall 
return all the papers, and a transcript of the judgment he had given, 
to the clerk of said court, with a certificate, under his hand, that the 
said transcript and papers contain a Mi and perfect statement of all 
the pi^oceedings before him. 

** Sec. 63. One or more plamtififs or defendants, in causes decided 
by justices of (he peace, shall be allowed the right of appeal to the 
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circuit coort witibont the consent of the others ; and when one of eeveral 
appeals, the supersedeas shall issae, directing a suspension of all further 
proceedings upon the judgment, as though all had joined in the appeal. 

" Sec. 64. When an appeal bond shall bo executed hj one of several 
parties from the judgment of a justice of the peace, the clerk of the circuit 
court shall issue a summons against the other parties, notifying them of 
the appeal in the said circuit court, and requiring theih to ^appear and 
abide by and perform the judgment of the court in the premises ; which 
summons shall be served as other process issued in appeal cases; and 
in case such summons shall be returned, that parties are not found, the 
cause shall at the first term of the court be continued ; but at the second 
term shall be tried ; and the court shall have power to give the same 
judgment in appeals taken under the provisions of this chapter as though 
all the parties to the judgment had joined in the appeal. 

*' Sec. 65. If, upon the trial of any appeal, the bond required to 
be given shall be adjudged informal, or otherwise insufBcient, the party 
who shall have executed such bond shall in no wise be prejudiced by 
reason of such informality or insufficiency ; provided, he will in a rea- 
sonable time, to be fixed by the court, execute and file a good and suf- 
ficient bond. 

** Sec4 66. Upon the trial of all appeals before the circuit court, no 
exception shall be taken to the form or service of the summons issued 
by the justice of the peace, nor to any proceedings before him ; but the 
court shall hear and determine the same in a summary way, according 
to the justice of the case, without pleading in writing. 

** Sec. 67. If it shall appear, however, that the justice had no juris- 
diction of the subject-matter of the suit, the same shall be dismissed at 
the cost of the plaintiff. 

** Sec. 68. The plaintiff in the justice's court shall be plaintiff in the 
I circuit court, on the trial of the appeal, and the rights of the parties 

shall be the same as in original actions. 

" Sec. 69. Parties on the trials of appeals in the circuit court shall 
have the benefit of the provisions of the thirty-ninth, fortieth and forty- 
first sections of 'this chapter, as fully as in trials before justices of the 
peace. 

** Sec. 70. The security in any appeal bond shall be liable thereon 

1 jfor the amount of the original judgment, and all costs thereon, in case 

I the said appeal be dismissed , and shall be liable also on said bond for what- 

j ever judgment maybe rendered by the circuit court, in case the original 

judgment be affirmed by said drcuit court, either in whole or in part." 

9 



i 
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II. OP CERTIOKAM.^ 

A writ of certiorari is a writ issuing from a superior court, directed 
to one of inferior jurisdiction^ commanding the latter to certify and re- 
turn to the former, the record in the particular case. 

Eev. Stat. 825, Sec. 72. '' The judges of the circuit and probate 
courts shall have power within their respective jurisdictions, and it shall 
be their duty, upon application made as hereinafter mentioned, to grant 
writs of cerHarari, to remove causes j&om before justices of the peace, 
into the curcuit court, who shall indorse an order for the same, upon the 
petition of the party praying such writ ; and on producing the same to 
the clerk of the circuit court, he shall issue said writ in conformity to 
the provisions of this chapter. 

*^ Sec. 73. No writ of certiorari shall issue after the expiration of 
six months from the time of the rendition of judgment. 

" Sec. 74. Before any writ of certiarari shall issue, ihe party apply- 
ing therefor shaU give bond, with security, in the same manner and with 
the same conditions, and when the same shall be defective, may be per- 
fected as bonds, in cases of appeals from justices of the peace. The 
writ of certiorari shall require the justice to certify to the circuit court 
a transcript of the judgment and other proceedings had before him ; 
and in no case shall the justice be required to send up a minute or mem- 
orandum of the evidence given before him ; but upon the return of 
said writ, such proceedings shall be had thereon, as in cases of appeals. 

** Sec. 75. The petition on application for writs of certiorari shall 
set forth, and show upon the oath of the applicant, that the judgment 
before the justice of the peace was not the result of negligenoe in the 
party praying such writ ; that the judgment, in his opinion, is unjust 
and erroneous, setting forth wherein the injustice and error consists, and' 
that it was not in the power of the party to take and appeal in the ordi- 
nary way, setting forth the particular circumstances which prevented 
him from so doing. 

*' Sec. 76. The justice of the peace, constable and other persons 
concerned, shall, as soon as the writ of certiorari shall be served, stay 
all further proceedings in that case, until the further order of the .ci^ 
CTUt court. 

** Sec. 77. If the judgment of the justice shall be reversed by the 
circuit court, in whole or in part, such reversal shall not vitiate any sale 
on execution, which shall have been eflSicted before the issuing of the 

(1) Certiorari, to bo certified of ; tobe inibnned of ; 1 Boar. L. J>, 215. 
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xmt of certiorari ; but in such eases, the circuit court shall have power 
to assess the damages which shall have accrued in consequence of such 
sale, and to cause judgment to be entered or a deduction made therefor ; 
and in all cases of a partial reversal of judgment, either in case of 
appeals or certiorari^ the court shall have power to apportion the costs 
between the parties according to justice." 

A party who has not been guilty of negligence by omitting to take 
an appeal from the judgment of a justice of the peace in proper time, 
is entitled to take the cause to- the circuit court by certiorari} 

The petition must set forth that the judgment complained of was not 
the result of negligence on the part of the petitioner, and that, in his 
opinion, it is unjust ; setting forth wherein the injustice consists. It 
must also allege that it was not in the power of the party to take an 
appeal in the ordinary way, and set forth particularly the circumstances 
that prevented him from so doing. ^ 

The court will take into consideration the condition of a party where 
he shows in his petition circumstances that prevented his using dilMgence : 
as, that he was a physician, and was necessarily attending upon patients 
dangerouly ill, &c. &c. ; or, that he was sick at the time the judgment 
was rendered against him, and unable to attend court.* 

Where a suit is taken up by certiorari, the trial is to be efd novo, as 
in eases of appeal, and no formal return is required to the writ ; and if 
the writ is served and returned, and its mandate is not complied with, 
an attachment may be issued against the justice.^ 

The dismissal of an appeal, or certiorari, is equiva]e^t to an affirm- 
ance 9f the judgment, so as to entitle the party to claim a forfeiture of 
the bond, and have his action therefor. 

The condition of a certiorari bond, should be as broad as the statute ; 
but a general motion to dismiss, will not reach a defect in the bond ; the 
objection should be specially taken. ^ 

It is held that the circuit courts have power to award a writ of cer* 
tiorari to all inferior tribunals, wherever it is shown that they have ex- 
ceeded the limits of their jurisdiction, or in cases where they have pro- 
ceeded illegally, and no appeal is aUowed, and no other mode of 
reviewing their proceedings is directly provided.^ 

(1) 13 HI. 144. (2) 1 Scaip, 284, 566 ; 4 OU. 868 ; 14 lU. 85. 

(8) 13 m. 144 ; 14 id. 86 ; 2 Oil. 65. (4) 12 lU. 148. 

(5) 14 lU. 85. (e) 18 III. eeO ; 14 111. 881. 
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CHAPTER XIII. 

OF EXECUTION AND GABNISHMENT. 

I. Of the Execution, its Opficb and Nature. 
n. Of Executions against the Goods and Chattels. 
in. Of Executions against the Body. 
rV. Of Garnishment. 

I. of the execution, its ofhce and nature. 

An execution is a writ wbioh authorizes the officer to whom it is 
directed, to cany into efiect the final judgment of a court or other juris* 
diction. A distinction is made between an execution which is used to 
make the money due on a judgment out of the property of the defen- 
dant, and which is called k final execution; and one which tends to an 
end, but is not absolutely final, as a capias ad satisfaciendum,^ by vir- 
tue of which the body of the defendant is taken, to the intent that the 
plaintifif shall be satisfied his debt, &c., the imprisonment not being ab- 
solute, but until he shall satisfy the plaintifiTs debt.^ Hence, the for- 
mer is properly styled an execution against the goods and chattels, and 
the latter an execution against the body. 

n. OF EXECUTIONS AGAINST THE GOODS AND CHATTELS. 

No execution can be issued by a justice of the peace, until after the 
expiration of twenty days from the date of the judgment on which such 
execution ispssued, unless the party applying fi>r the same, or the agent 
of such party, shall make oath that he believes that the debt of such 
party wiU be lost, unless execution be issued forthwith. If such oath 

(1) Comsumly called a " cs. la.," being an abbreriatlon of the term. 

(2) See 1 Bout. L. D,, title '* Ezeontion.** 
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be made, then tUe ezecation can be issued immediately and levied; but 
no sale of any property, under such exeoution, can take place within 
twenty days from the date of the judgment ; nor can the issuing of such 
execution deprive either party of the right to appeal.^ 

Form of Oath, for Execution to tsstie forthwith. 

You do swear that you believe that the debt upon which judgment has 

this day been rendered in your favor, agamst C. D., for dollars 

and cents, will be lost unless execution be issued forthwith. 

Eev. Stat. 323, Sec. 54. ** All executions issued by a justice of the 
peace, shall be directed to any constable of the proper county, and made 
returnable to the justice issuing the same, within seventy days from the 
date ; such executions shall be levied only on personal property, and 
shall be in the following form as near as may be, viz : 

Statb ov Illd^ois, 



COUNTT 



!"•} 



The People of the State of lUinois, to any Constable of said County, 
Gbbbting;— 

We command you, that of the goods and chatties of A. B., in your 

couniy, you make the sum of dollars and cents, debt, 

and dollars and oents, cost, which C. D. lately recovered 

before me, in a certain plea against the said A. B., and hereof make 
return to me, within seventy days from this date. 

Given under my hand and seal this ■ day of , 18 — . 

John Dob, /. P. 

" Sec. 56. When it shall appear, by the return of any execution 
issued aa aforesaid, that the defendant has not personal property within 
the county sufficient to satisfy the debt, and it is desired by the plaint- 
iff to have execution issued to some other county, in which it is alleged 
that the defendant has personal property, the justice shall issue execu- 
tion, directed to any constable of the county where such property shall 
be said to be, to which execution shall be attached an official certificate 
of the clerk of the county commissioners' court of the county in which 
the same shall be issued, setting forth under the seal of said court, that 
such justice so issuing, was at the time of issuing of said execution, a 
justice of the peace in and for said county ; and no constable shall be 
bound to execute any such process, unless so authenticated." 

-- — -- — _-- - — — --- - — — - — ■ — ■ . 

(1) Rer. Stat. d22, Sec. 68. 
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Form of EacecuJdon to a Foreign County, 

State op Illinois, ) 
Lake County, ) ^* 

The People of the State of Illinois, to any Constable of Cook County^ 

Greeting : — 

Whereas, an execution has been issued, and directed to any constable 
of the county of Cook, on a judgment recovered before the under- 
signed, a justice of the peace of said county, in favor of A. B., and 

against CD., for — dollars and cents, for the plaintiff's 

demand, and dollars and cents, costs, and the same 

has been returned by a constable of said county, '' no property found," 
(or as the case may he) ; and, whereas, it is alleged that the said CD. 
bas personal property in the county of Cook, 

Therefore, we command you, that of the goods and chatties of the 
stud C D., in your county, you make the sum of, (insert the amount 
not coUectedy) and make return to the said justice, at his office, in 
, in said county, withm seventy days from the date hereof. 

Given under my hand and seal, this day of , 18 — . 

Levi Marble, J. P, [seal.] 

Rev. Stat. 326, Sec. 78. " The personal property of every defend- 
ant in a judgment before a justice of the peace, shall be bound for the 
payment of such judgment from the delivery of the execution issued 
thereon to the constable, and the real property of such defendant shall 
be bound as aforesaid, from the date of the filing of a transcript of the 
judgment in the clerk's office, as provided in this chapter. 

'' Sec. 79. Every constable to whom an execution shall be delivered, 
shall endorse on the back of the same an exact memorandum of the day 
and hour when the same shall have come to his hands, and shall imme- 
diately proceed to levy the same ; indorsing also on the back of the 
execution the date of such levy, and making an exact inventory of the 
property on which the same shall have been levied, and shall appoint a 
day and hour for the sale of said property, giving ten days' previous 
notice of such sale, by advertisement in writing, to be posted up at 
three of the most public places in the county ; and on the day so 
appointed, the szud constable shall sell the property so levied on, or so 
much thereof as may be necessary to pay the debt, interest, and costs, 
to the highest bidder." 

When the dpoket and papers of any justice of the peace shall be 
transferred to any other justice of the peace, as provided for by the 
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statute,^ stLch justice receiving the same, may proceed to the comple- 
tion of all unfinished business, the issuing of execution upon judgments 
remaining unsatisfied upon such docket, and coUect the same, and 
have the same power in respect to such docket and papers, as if the 
same pertained to proceedings ori^nally instituted before him.^ 

1\>rm of JSxeciUion by a Justice to whom the Docket and papers of 

another Justice have been delivered over, 

SiAT£ OP Illinois, \ 



JNOIS, > 
s'TY. ) 



County 

The People of the State of Illinois to any ConsfaMe of said County, 
Grsetino : — 

We command you, that of the goods and chattels of CD., in your 

oounty, you make die sum of dollars and cents, costs, 

which A. B., on the day of , 18 — , recovered before 

L. M., then a justice of the peace of said county, in a certain plea 
against the said C. D., as appears by the docket of said justice, here- 
tofore delivered over to me, together with the papers of s^dd justice ; 
and now remaining with Henry Ames, then the nearest justice of the 
peace of said county, upon the resignation (or deaths or removal from 
the district in which he was elected,') of said L. M. And do you 
make a return thereof to the undersigned, within seventy days from 
this date. 

Given under my hand and seal, this ■ day of — — , 18 — . 

Henrt Ames, J, P. (sbal.) 

The rules which apply to the levying, &c. of executions, and relate 
more particularly to the duties of constables, will be found in Pabt 

FOUBTH. 



III. or liXECUTIONS AGAINST THE BODY. 

Rev. Stat, 328, Sec. 91. " In cases of judgment for debt, when- 
ever the plaintiff, or his authorized agent, shall make oath before the 
justioe in whose office such judgment may be, that he or she verily 
believes the defendant or defendants to be able to pay such judgment, 
and withholds the money, or secretes his, . her, or their property from 
the officer, so that the debt cannot be levied, it shall be kw&l for the 

plaintiff to demand, and for the justice to issue execution against the 

■ 

(1) See Ber. Stat. 881, Sec. 1X2. (2) Bey. Stet. 331, See. 110. 



162 BZECunoN. [Part 1, 

body of snch defendant or defendants. " And it is also enacted, 

Bev. Stat. 282, Sec. 1 : " Whenever any debtor shall refiise to sor- 
render his or her estate, lands, tenements, goods or chattels, for the satis- 
faction of any execution which may be issued agamst the property of any 
such debtor, it shall and may be lawful for the plaintiff in such execu- 
tion, of his or her attorney, or agent, to make affidavit of such fact 
before any justice of the peace of the county ; and upon filing such 
affidavit with the clerk of the court from which the execution issued, or 
with the justice of the peace who issued such execution, it shall be 
lawful for such clerk, or justice of the peace, as the case may be, to 
issue a ca. sa. against the body of such defendant in execution." 

As far as relates to justices of the peace, the only substantial differ- 
ence between the - two foregoing sections of the statute is, that one 
reqmres Uie filing of an affidavit, and the oth^ merely the oath of the 
party, to obtain an execution against the body. The following may be 
the form of such oath : 

Form of Oath to obtain Execution against the Body. 

You do swear that you verily believe C. D. to be able to pay a cer- 
tain judgment rendered in your favor, against the said C. B., on the 

day of , 18 — , for dollars and cents, and 

withholds the money, (or secretes his 'property from the officer , so that 
the same cannot be levied, as the case may be,) 

Form of ExecuHon against the Body^ or ** Ca, Sa." 

State of Illinois,) 
County, \ ^' 

The People of the State of Illinois, to any Constable of said County, 
Greetino: 
Whereas, A. B. ktely recovered before the undersigned, a justice of 

the peace of said county, the sum of dollars and cents, 

debt, and dollars and cents, costs, against 0. D., as appears 

by the docket of said justice, (or if the docket containing the judgment 
has been delivered xwer to another justice, then say: of L. M., a 
justice of the peace of said county, heretofore delivered over, together 
with his papers, to and now remaining with Ahos Wright, then the 
nearest justice of the peace of the said county, upon the resignation, 
if for afiy other cause, insert «<,— of said L. M.) And, whereas, 
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an execution, issaed npon said jiidginent against the goods and chattels 
of the said G. D., has lately been returned by E. ¥., a constable 
of said county, *' no property found ;" and, whereas, the said A. B. has 
this day made oath before the undersigned that he verily believes the 
sud G. D. b able to pay the said judgment, and withholds the money, 
(or thai he frattdtdenify secreted his property from said constahk, so 
that the judgment aforesaid could not he levied^) 

Now, therefore, you are hereby commanded to take the body of the 
said C. D., if he shall be found in your county, and convey him to the 
common jail of said county, there to remain until he shall pay and 
satisfy said A. B., the judgment aforesaid ; and do you make return 
hereof as the law directs. 

Given under my hand and seal, this • day of r-, 18 — . 

Amos Wright, /. P. [ssal.] 

Judgment, - $50.00 

Costs, - - $2.50 

GoUeot interest from , 18 — . 



Form of Affidavit far •* Ca, &." 



Statb ov Illinois,') 

CotJNTY, ) 



ss. 



A. B. being duly sworn, doth depose and say that, on the day 

of , 18 — , a judgment waa rendered, before L. M., a justice of 

the peace of the county aforesaid, for the sum of dollars and 

oents, in &vor of the said A. B. and against C. P., and for the sum of 

dollars and cents for costs of suit ; that an execution was 

issued upon said judgment against the goods and chatties of the said 
G. P., and delivered to one J. K., a constable of said county, to levy, 
and that the said G. D. reused to surrender his goods- and chattels 
upon said execution, for the satisfaction thereof. 

Subscribed and sworn to 1 A. B. 

before me this day I 

of-- , 18—. 

£. F., «/. Jr. 

The fonn of ca. sa, before given, may be used in cases of affidavit 
filed, by vaiying the same according to the facts. 

A jusdoe of the peace cannot issue an execution against the body of 
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a defendant before an execution against the property has been returned 
unsa&fied, except in actions of trover and trespass.^ 



U. OF GABNISHMBNT. 

Rev. Stat. 307, Sec. 38. " Whenever a judgment shall be rendered 
by any court of lecord, or any justice of the peace in this State, and an 
execution against the defendant or defendants in said judgment shall be 
returned by the proper officer, " no property found," on the affidavit of 
the plaintiff, or other credible person, being made before the clerk of 
said court, or justice of the peace, that said defendant or defendants 
have no property within the knowledge of such affiant, in his or their 
possession, liable to execution ; and that such affiant hath just reason 
to believe that another person, or persons, is or are indebted to such 
defendant or defendants, or hath, or have any efifects or estate of such 
defendent or defendants, in his or their hands ; it ehall be lawful for said 
court, or justice of the peace, to cause the person or persons supposed 
to be indebted to, or supposed to have any of the effects or estate of the 
said defendant or defendants, to be summoned forthwith to appear 
before said court, or justice, as a garnishee or garnishees ; and said 
court or justice of the peace, shall examine and proceed against such 
garnishee or garnishees, in the same manner as is required by law against 
garnishees in original attachments." 

Form of Affdcmtfor Garnishee Process on Jvdgment. 

State op Illinois,) 
County, y^* 

A B ,1 

vs, V Before L. M., Justice of the Peace. 

C D ,J 

A. B., the plaintiff in the above entitled suit, being sworn, on oath 
says that he lately recovered a judgment in said suit before L. M., a 
justice of the peace of said county, against said 0. D., for the sum of 

dollars, debt, and — dollars, costs of suit ; that an execution 

has been lately issued on said judgment, and returned by a constable 
of said county, "no property found;" that the said C. D. has no 
property within deponent's knowledge in his possession liable to execu- 

(1) ism. 22. 



Chap. 12.] gabnishhent. 155 

tion ; that deponent has just reason to belieto, and does belieTe, that 
one E. F. is indebted to the said CD., (or that M F. hath effects 
of the said G. D. in his hands.) 

Subscribed and sworn to before me, 

this day of ■ ■, 18—. 

L. M., 
Justice of the Peace. 

Form of Garnishee Summons. 



A. B. 



State of Illinois, 



County 



iUNOIS, ) 
STY. }^- 



The Peopk of ^e State of Illinois to any ConstaMe of said county, 

GBEETINa: 

Whereas, A. B. bath this day made oath before the undersigned, a 
justice of the peace of said county, that he lately recovered a judgment 
before L. M., a justice of the peace of said county, against the said C. 

D., for the sum of dollars, debt, and for dollars, costs of suit ; 

ihat an execution has be^ n lately issued on said judgment and returned 
by a constable of said county, ** no property found ;" that said CD. 
has no property within deponent's knowledge in his possession, liable 
to execution ; that deponent has just reason to believe, and does believe, 
that one E. F. is indebted to the said CD., (or that E, F, hnth 
effects of the said C. D, in his hands,) 

Now, therefore, we command you that you summon the said C D. 
to appear forthwith, as garnishee, before the undersigned, at his office 

in , in sud county, to answer what maybe then and there objected 

against him. 

Given under the hand and seal of the said , justice of the 

peace, this day of , 18 — . 

L. M., e/] P. [seal.] 

When the person summoned as garnishee appears, the justice will 
require that he be sworn touching his indebtedness to the defendant, or 
judgment debtor in question, or as to his having any efllects or estate in 
his hands belonging to said defendant. The following may be the form 
of such oath : 

Form of Oath to he administered to Garnishee. 
You do swear that you will true answers make to such questions as 
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may be put to you tonching your indebtedness to C. D., or as to your 
having in your hands any efiects of the said 0. D. 

Bev. Stat. 307, Sec. 39. ** No proceedings against a garnishee or 
garnishees, shall be quashed or set aside, or said garnishee or garnishees 
discharged, on account of any insufficiency of the original affidavit or 
summons, if the plaintiff or pkantifi^, or other credible person for him, 
shall cause a legal and sufficient affidavit to be filed, or the summons to 
be amended in such time and manner as the courts or justices of the 
peace shall, respectively, in their discretion direct ; and, in that event, 
the cause shall proceed as if such proceedings had originally been suf- 
ficient." 

A garnishee is liable for all that may be in his hands, or owing by 
him to the principal debtor, upon a fiiir settlement between them finom 
the service of the garnishment.^ 

The answer of a garnishee, until it is contradicted or disproved, must 
be considered as true. 

It must clearly appear that he is chargeable, or he will be discharged.^ 

Surplus money made on execution, in the hands of an officer, belong- 
ing to the defendant, may be gamisheed in the hands of an officer.' 

Where property had been placed in the hands of a garnishee to 
indemnify him fi^r becoming the security of such defendant, it was held 
to be a pledge of the property, and gave the garnishee a right to retain 
it until his liability as security was extmguished.^ 

A defendant bemg notified that a judgment against him belongs to a 
person other than the plaintiff on the record, he is as much bound by 
the notice as if the record stated the judgment to be for the use of such 
person.* 

A garnishee may inquire into the legality and regularity of all the 
previous proceedings against a defendant in attachment, in order to 
determine whether they were authorised or not.® 

(1) 1 OU. 684. (2) Ibid. ; 12 ni. 868. (8) 12 lU. 858. (4) 1 Gil. 86. 

(6) 12 m. 170. (6) 12 m. 858. 
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PART SECOND. 

OP PROCEEDINGS BEFORE JUSTICES OF THE PEACE IN 

CRIMINAL CASES. 



CHAPTER I. 

OF THE POWERS OF JUSTICES OF THE PEACE, RELATIVE 
TO THE ENFORCEMENT OF THE LAWS, FOR THE PRE- 
VENTION AND PUNISHMENT OF OFFENSES, AND PRES- 
ERVATION AND OBSERVANCE OF THE PEACE. 

Rev. Stat. 190, Sec. 201 . * * The judges of the supreme and circuit courts 
in their respective circuits, and justices of the peace in their respective 
oounties, shall jointly and severally be conservators of the peace within 
their respective jurisdictions, as herein designated, and shall have full 
power to enforce, or cause to be enforced, all laws that now exist, or 
that shall hereafter be made, for the prevention and punishment of 
oflfenses, or for the preservation and observance of the peace. They 
shall have power to cause to be brought before them, or any of them, 
all persons who shall break the peace, and commit them to jail, or 
admit them to bail, as the case may require ; and to cause to come 
before them, or any of them, all persons who shall threaten to break 
the peace, or shall use threats against any person within this State, 
concerning his or her body, or threaten to injure his or her property, 
or the property of any person whatever ; and. also, all such persons 
98 are not of good &me ; and the said judge or justice of the peace, 
being satisfied, bylHe oath of one or more witnesses, of his or her bad 
character, or that he or she had used threats as aforesaid, shall cause 
such person or persons to give good security for the peace, or for their 
good behavior towards all the people of this State, and particularly 
towards the individual threatened. If any person agunst whom such 
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proceedings are had, shall ML to give a recognizance, wi^ sofficient 
security, it shall be the duty of the judge or justice of the peace before 
whom he or she shall be brought, to commit such person or persons to 
the jail of the proper county, until such security be giyen, or until the 
next term of the circuit court. Such judge or justice of the peace shall 
also take recogmzance for the appearance of all witnesses at such courts. 
All recognizance to be taken in pursuance of this section, shall be 
returnable to the next circuit court, to be holden in the propercounty, 
where all such recognizance shall be renewed or dismissed, as the said 
circuit court shall, upon exammation of the witnesses, deem to be just 
and right. And where the person or persons committed are in jail at 
the sitting of such circuit court, the court shall examine the witnesses, 
and either continue the imprisonment, bail the prisoner, or discharge 
him or her, as to the said court shall appear to be right, having due 
regard to the safety of the citizens of this State." 
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CHAPTER II, 

OF PERSONS CAPABLE OF COMMITTING CRIMES, OP ACCES- 
SORIES, AND WHO MAY BE WITNESSES IN CRIMINAL 
CASES. 

L Of Persons Capable of Committing Crimes. 
n. Of Accessories to Crimes. 
in. Who may be Witnesses in Criminal Cases. 

I. OF piaisoNS capable of committinq crimes. 

Criminal Code, Sec. 1. ''A crime or misdemeanor consists in a 
violation of a public law, in the commission of which there shall be an 
union or joint operation of act and mtent;on or criminal negligence. 

" Sec. 2. Intention is manifested by the circumstances connected 
with the perpetration of the offense, and the sound mind and discretion 
of the person accused. 

" See. 3. A person shall be considered of sound mind, who is 
neither an idiot nor lunatic, nor affected with insanity, and who hath 
arrived at the age of fourteen years, or before that age, if such person 
know the distinction between good and evil. 

*' Sec. 4. An infant under the age of ten years, shall not-be found 
guilty of any crime or misdemeanor. 

" Sec. 5. A lunatic or insane person, without lucid intervals, shall 
not be found guilty of any crime or misdemeanor with which he may 
be charged ; provided, the act so charged as criminal shall have been 
committed in the condition of insanity. 

** Sec. 6. An idiot shall not be found guilty or punished for any 
crime or misdemeanor with which he or she may be charged. 

*' Sec. 7. Any person counseling, advising or encouraging an infant 
under th^ age of ten years, lunatic or idiot, to commit tiny oflknse, 
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shall be prosecuted for such offense, when committed, as principal ; 
and, if found guilty, shall suffer the same punishment that would have 
been inflicted on such person counseling, advising or encouraging as 
aforesaid, had he or she committed the offense directly, without the 
intervention of such infrnt, lunatic or idiot. 

" Sec. 8. A married woman, acting under the threats, conmiand or 
coercion of her husband, shall not be found guilty of any crime or mis- 
demeanor not punishable with death ; provided^ it appear, from all the 
facts and circumstances of the case, that violent threats, command or 
coercion were used ; and in such case, the husband shall be prosecuted 
as principal, and receive the punishment which would otherwise have 
been inflicted on the wife^ if she had been found guilty. 

** Sec. 9. Drunkenness shall not be an excuse for any crime or 
misdemeanor, unless such drunkenness be occaaoned by the fraud, con- 
trivance or force of some other person or persons, for the purpose of 
causing the perpetration of an offense ; in which case, the person or 
persons so causing said drunkenness, for such malignant purpose, shall 
be con»dered principal or principals, and suffer the same punishment 
as would have been inflicted on the person or persons committing the 
offense, if he, she or they had been possessed of sound reason and dis- 
cretion. 

'* Sec. 10. Acts committed by misfortune or accident, shall not be 
deemed criminal, where it satisfactorily appears that there was no evil 
design or intention, or culpable negligence. 

'' Sec. 11. A person committing a crime or misdemeanor not pun- 
ishable with death, under threats or menaces which sufficiently show 
that his or her life or member was in danger, or that he or she had 
reasonable cause to believe, and did believe, that his or her life or mem- 
ber was in danger, shall not be found guilty ; and such threats or 
menaces being proved and established, the person or persons compelling 
by such threats and menaces the commission of the offense, shall be 
considered as principal or principals, and suflfer the same punishment 
as if he or she had perpetrated the offense. 

" Sec. 12. A person that becomes lunatic or insane, after the oom- 
misfflon of a crime or misdemeanor, ought not to be tried for the oflfense 
during the continuance of the lunacy or insanity. If, after verdict of 
guilty, and before judgment pronounced, such person become lunatic 
or insane, then no judgment shall be given while such lunacy or insanity 
shall continue. And if, after judgment and before execution of the 
sentence, such person become lunatic or insane, then, in case the pun- 
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ishment be capital, the execution thereof shall be stayed uniol the 
recovery of said person firom the insanity or lunaey. In all of these 
cases it shall be the duty of the court to empannel a jury to try the 
question whether the accused be at the time of empanneling, insane or 
lunatic. 



II. 09 ACCBSSORIKS TO CBIHBS. 

*' Sec. 13. An accessory, is he or she who stands by and aida, abets 
or assists ; or who, not being present aiding, abetting or assisting, hath 
advised and encouraged the perpetration of the crime. He or she who 
thus aids, abets or assists, advises or encourages, shall be deemed and 
eonmdered as principal, and punished accordingly. 

*' Sec. 14. An accessory, after the &ct, is a person who, after full 
knowledge that a crime has been committed, conceals it from the magis- 
trate, or harbors and protects the person charged with or found guilty 
of the crime. Any person being found guilty of being an accessory 
after the &ot, shall be imprisoned for any term not exceeding two years, 
and fined in a sum not exceeding five hundred dollars, in the discretion 
of the court, to be regulated by the circumstances of the case and the 
enormity of tiie crime. 



ni. WHO MAT BK WITNESSES IN CRIiaNAL GASES. 

" Sec. 15. The party or parties injured, shall, in all cases, be G(Hn- 
petent witnesses, unless he, she or they shall be rendered incompetent 
by reason of his, her or their infamy, or other legal incompetency other 
than that of interest; the credibility of all such witneaees shall be left 
to the jury aa in other cases. 

" Sec. 16. No Mack or mulatto person, or Indian, shall be permitted 
to give evidence in &vor of or against any white person whatsoever. 
Every person who shall have one-fourth part or more of negro blood, 
shall be deemed a mulatto ; and every person who shall have one-half 
Indian blood, shall be deemed an Indian. 

" Sec. 16. Approvers shall not be allowed to give testimony. 

" Sec. 18. The solemn affirmation of witnessed shall be deemed 
suffieient. A fiilse and corrupt affirmation shall subject the witness to 
all the penalties and punishment provided for those who commit willful 
and corrupt peijury.'* 

10 
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CHAPTER III. 

07 FBOOEEDmaS WHEBE A CRIMINAL OFFENSE HAS BEEN 

COMMITTED. 

I. DtJTT OF THB JUSTICK, ON COMPLAINT THAT A CRIMINAL Of- 
FEN88 HAS BXEN COMMITTED. 

II. Of the Complaint. 
ni. Of the Warrant. 
rV. Of the Arrest. 

Y. Of the Examination. 
YI. Of Proceedings subsequent to the Examination. 

1. Of the Discharge, 

2. Of Bail and Recognizance. 

3. Of OommitmeTU. 

4. Of Recognizance of Witneues. 

5. Of Bail after Commitment. 

I. dutt of the justice, on complaint that a criminal offense 

has been committed. 

Grim. Code, Sec. 202. ''Where any felonious ofl^nse shall he oom- 
mitted, pahlic notice thereof shall he immediately given in all pnhlic 
places near where the same was committed, and fresh pursuit shall be 
forthwith made after ereiy person guilty thereof, by sherifi^, coroners, 
constables, and all other persons who shall be by any one of them com- 
manded or summoned for that purpose : every such officer, who shall 
not do his duty in the premises, shall be punished by fine, in a sum not 
exceeding one hundred dollars, or imprisonment not exceeding three 
months. 

" Sec. 203. It shall be lawful for any of the aforenamed judges or 
justices of the the peace, upon oath or affirmation being made before him, 
that any person or persons have committed any criminal ofifense, in this 
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State, or that a crimmal offense has been committed, and that the witness 
or witnesses, have just and reasonable grounds to sudpeet that such per- 
son or persons have committed the same, to issue his warrant imder his 
hand, commanding the officer, or person charged with the execution 
thereof* to arrest the person or persons so charged, and bring him, her, 
or them before the officer issuing said warrant, or in case of his absence, 
before any other judge or justice of the peace ; the sidd judge or justice 
of the peace, before whom any person or persons shall be brought, in 
pursuance of such warrant, or shall be brought without warrant, and 
charged with any criminal offense, before he shall commit such prisoner 
to jail, admit to bail or discharge him or her firom custody, shall inquire 
mto the truth or probability of the chaige exhibited against such prison- 
er or prisoners, fay the oath of all the witnesses attending ; and shall, 
upon consideration of the facts and circumstances then proved, either 
commit such person or persons so charged to jail, admit lum, her or 
them to bail, or discharge him, her or them from custody. No justice 
of the peace shall admit to bail any person or persons charged with treason, 
murder, or any offense punishable with death ; and provided, that in all 
cases where the charge is for sodomy, rape, arson, burglary, robbery, 
forgery or counterfeiting, it shall be the duty of any justice of the peace, 
whenever any person or persons shall be brought before him for the same 
or either of them, to associate with himself some neighboring justice of 
the peace, previous to the examination of the witnesses ; and they two 
shall have power to bail such prisoner or prisoners, or commit him, 
her or them to jail, in case no good and sufficient bail is offered, or 
discharge the prisoner or prisoners, according to the proof that is 
adduced and the law arising thereon. All recognizances taken in 
pursuance of this section, shall require the accused to appear at and 
on the first day of the next circuit court; or, if the court be then sitting, 
on some day of the term to be therein designated. 

"Sec. 204. It shall be the duty of the judge or justice of the 
peace, who shall commit any oflfender to jail, as aforesaid, or admit him 
to bail, to bind by recognizance the prosecutor, and all such as do declare 
anything material to prove the offense charged, to appear before the 
next circuit court, on the first day thereof; or, if the said court shall be 
then sitting, on some day to be therein designated, (and in all cases, at 
the same time and place as the person or persons accused by said 
witnesses, shall be bound to appear,) to give evidence touching the 
ofiense so charged, and not depart the court without leave. If any 
person, upon being required to enter into recognizance, as aforesaid. 
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shall zefiiBe, it shall be lawfdl for such judge or jostioe of the peaoo to 
oommit him or her to jail, there to romain until he or she shall enter 
into such recognizance, or be otherwise discharged by due course of 
law. 

" Sec. 205. All recogniianees that have any relation to criminal mat- 
ters, shall be taken to the people of this State, shall be signed by the 
person or persons entering into the samci be certified by the judge, jus- 
tice of the peace, or other officer taking the same, and delivered to the 
clerk of the.cireuit court, on or befiwe the day mentioned therein ibr 
the appearance of the witness or accused, therein bound. Becognisatt- 
oes taken in courts of record need not be signed or certified, as afore- 
siud. Becogfuzanees for assaults, batteries and affrays, shaV be for the 
appearance of the accused before the justice of the peaco taking the 
same, or before some other justice of the county, on the day appointed 
by the justice, for the trial of the oflfender. 

** Sec. 206. Where any person shall be committed to jail, on a crim- 
inal chai^, for want of good and sufficient bail, except for treason, 
murder, or other offense punishable with death, or for not entering into 
a recognizance to appear and testify, a judge or any justice of the peace, 
may take such bail or recognizance, in vacation, and may discharge such 
prisoner from his or her imprisonment. It shall be the du^ of the 
judge or justice committing such person to jaU, to endorse on the war- 
rant for commitment, in bailable oases, in what sum bail ought to be 
taken.'' 



II. 09 TfiB COMPLAINT. 

Where a statute gives a justice jurisdiction over an offense, it impli- 
edly gives him power to apprehend any person charged with such 
offense.^ 

The initlatoiy stops to be taken in order to procure the arrest and 
examination of persons charged with having committed oflfenses, is to 
make a complaint to any officer authorized by law to receive it, showing 
that a criminal offense has been committed. 

Criminal prosecutions are carried on in the name of the people, and 
have for their principal object the security and safety of the people in 
general, and not merely private redress. But as ofienses for the most 

(1) 1 ChH. dim. L. 84. 
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part more partioalkrly affect a particular mdiTichial, it is not usual for 
any other person to interfere. In general, however, every man is of 
common right entitled to prefer an accusation against a party whom 
he suspects to be guilty.^ 

When a person competent to enter a complaint knows that another 
h|is committed an oflfense, he should see that measures are taken to 
bring the offender to justice. In point of morals this duty is quite 
plain, and it is especially so with regard to those more aggravated 
crimes which strike at the foundation of public tranquility, or endanger 
the lives and property of individuals. 

No one' can be aaid to have fully discharged his obligations to 
society, who, under such circumstances, should remain silent and in- 
active, and allow the culprit to escape. In England this duty is 
expressly enforced by statute, and the neglect of it, is in many cases 
rendered criminal, and visited with exemplary punishment. It is 
stated, moreover, to be an ofiense at common law, for one who knows 
that felony or treason has been committed willfully, to omit informing 
against the ofiender. 

K a justice of the peace without complaint or information should 
issue a warrant and cause a person to be arrested, trespass would lie 
against him ; for though he is accused when he issues a warrant on a 
&lse accusation, yet it is otherwise where he issues his warrant without 
accusation.^ 

The statute does not require, as will be seen by reference to section 
203 in the preceding division of this chapter, that the complaint or 
information, in case where a felonious offense has been committed, 
should be in writing. 

It is laid down, however, by several writers, that it is the duty of the 
magistrate, independent of any statutory provision, to take all chargesi 
of whatsoever kind or complexion they may be, in writing.* This 
practice is recommended by a variety of considerations ; among which 
are the following : It will ensure greater system and accuracy in the 
subsequent proceedings — enabling the justice, in case the compUunaat 
or any of the witnesses are prosecuted for their doings in the matter, 
to shew distinctly what they testify to— and further, if the justice him- 
self is prosecuted, it will facilitate his defense, by enabling him to 
exhibit, at once, an information on oath authorizing the warrant and 

giving him jurisdiction.^ 

■ ■ » , ■ ,- . ■ 1 1 — ■ ■ I I . . ^ . .1 . . 

(1) 1 Chit. Crim. L. 1. (2) Broeae, 165. (8) Sm Bub. Crim. L. 619, and MtboritiM eited. 
(4) See 2 Staik. £7. 420, note a; Barb. Orim. L. 519. 
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When the complaint ia reduced to writing, it maj be in the follow- 
ing fom : 

Form of complaint, when any criminal offense has hem committed. 

State of Illinois, > 
County, | * 

The complaint and information of A. B. of said county made before 
E. F. Esquire, one of the justices of the peace in and for said county, 

on the ■ day of , 18 — , who being duly sworn, on his oath 

says that (here set forth the offense),'^ 

Subscribed and sworn to before me, \ A. B. 

this day of A.D. 18 — . 

E. F. 
Justice of the Peace. 



Form of oath of complaint, where the complaint is not reduced 

to vrriting. 

You do swear, that you will true answers make to such questions as 
may be put to you touching the present complaint against CD. So 
help you God. 



III. OF THE WARRANT. 

If the justice determines that the case requires further proceedings, 
Ids next duty is to issue his warrant for the apprehension of the 
o0ender. The warrant to arrest persons with a view of obtaining 
sureties of the peace, will be noticed hereafter. It is proposed here to 
notice, in a general way, the more ordinaiy warrant to arrest persons 
charged with having committed crimes ; though in most respects our 
observations will apply to both species of warranto. 

In respect to tiie form and requisites of this species of warrant, the 
following particulars are deserving of attention : 

1st. That it should show the county where it was made, either iv 
the body of the warrant, or in the margin.'^ 

(1) The miumer of ttftUng the tbiIoiw oflbntes MU be the same ae that reeited in the 
wanant ; relhreiioe ean therefore he had to the formi of Btatements in Chapter IV. post. 
(8) 3 Hawk. P. C. Chi^. 18, ( 28. 



.^ 
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This is usoallj done by a statement in the margin at the com- 
mencement, thus : 

Statb 01^ Illinois, \ 
Lake Countt, j ^* 

2d. Jt ouffht to set forth the year and day wherein it was issuedt 
that in an acUon brought npon an arrest made by vhtae of it, it may 
appear to have been prior to such arrest.^ 

3d'. Jt mutt be in the name of the people of the Stale of Illinois, 
as required by the Constitution.^ 

4th. It must be uwjkr the hand of the justice or magistrate who 
issues it. This is expressly required by statute,' and by the common 
law.* 

5th. It may be under seal or not. At common law it has been 
said a seal was necessary -f but such does not seem to be the case.^ 
By our statute it is only necessary that it should be under the hand of 
the justice.^ 

6th. It should not be general, to apprehend aU persons suspected, 
but should direct the officer to apprehend some particular individual ; 
otherwise it will be void.® • 

7th. The name of the person to be apprehended should be accurately 
stated, if known, and must not be left in blank to be filled up after- 
wards.^ If the name inserted be not the right one, or be fictitious, 
merely, the arrest cannot be justified, even though the person arrested 
be the one int^ided ; unless, indeed, he is known as well by llie name 
in the warrant as by his true name.^^ But if the name -of the party be 
unknown, &e warrant may be issued against him by the best descrip- 
tion the nature of the case will allow : as, ** the body of a man whose 
name is unknown, but whose person is well known, and who is 
employed as the driver of cattle, wears a white hat, and has lost his 
right eye."" Yet a warrant to apprehend ** Hood, (omitting the 
Christian name,) of B., in the parish of F., by whatsoever name he 
may be called or known, the son of Samuel Hood, to answer," &;c., 
was held defective, as omitting the Christian name, and assigning no 

(1) 2 Hawk. p. C. ClMp 13, ( 22; 2 Bale's P. C. Ill ; 1 Ohlt. dim. L. 38, 89. 

(2) Const, in. Art. V. f 26. (8) ReT. Stat. 100, Seo. 908. 
(4) 2 Hawk. P. G. Chap. 18, ( 21; 1 Hale'tP. 0. 577. 

(6) 4 Black. Com. 290; 2 Hawk. P. C. Chap. 18, f 21; 1 Hala's P. C. 577. 

(6) WillM' R. 411; BnU N. P. C. 83; 1 Ohlt. Crim. L. 88. 

(7) ItoT. SUt. 190, Sec. 208. 

(8) 4 Black Com. 291; 1 Hale'i P. C. 580; 1 Chit. Crim. L. 41,42. 

(9) 1 Chit Crim. L. 89; 2 Hale's P. G. 114; Foat. 812. 

(10) 8 last. 828; 6 Cowan, 456; 7 Id. 882; 8We&a.850; 4Id. 655; 9Id.820; 2Zaunt.4(X). 

(11) 1 Ohtt. Crim. L. 89, 40; 1 Eble's P. C. 677. 
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reason for the omiosion/ nor giving any distingoiBhing particahrs of the 
individual.^ 

Sth. Tlw warrant should recite the accusation made hy the com- 
plaint. Although this is not required by statute, and at common 
law it was deemed rather discretionary than necessaiy, to set out the 
accusation in the warrant, yet the practice of doing so has been univeiv 
sally recommended.^ 

9th. The warrant must he properly directed. The statute requires 
that it shall be directed to all sherifis, coroners, and constables within 
the State.* If a private person is authorised to execute the warrant, 
bis name should appear in the warrant ; that is, it should be directed 
to the officers beifore named, and to. the individual who is to execute it, 
naming him.^ 

Return of the warrant. The warrant of a magistrate is not 
returnable at any particular time, and it continues in force until it is 
fully executed and obeyed.* 

General form of warrant in the name of the people. 
State o* Iiunois, > 

COUNTT, j ^* 

7*he people of the State of ItUnois to dU Sheriffs, Coroners, and 

Constables of said State : 

Whereas A. B. hath this day made complaint on oatii before L. M., a 

justice of the peace of the said county, that (^here set forth the offense.) 

We therefore command you fbrthwith to take the said G. D. and 

bring him before the said L. M., or in case of bis absence, before any 

other justice of the peace of the said county, to be dealt with according 

to law. Hereof .&ii not at your peril. Witness the said L. M. at 

, in smd county, the day of , 18 — . 

L. M. 
Justice of the peace. 



[•as. 



Form of warrant directed to a private person. 

State of Ilunois, 
County, 

The people of the State of Illinois to aU Sheriffs, Coroners, and 

ConstaMes of said county, and to John Doe: 

Whereas A. B. hath this day made complaint on oath belbre L. M., 

(1) Rex V. Hood, L H. & M.*281. 

(2)SeelCUk.Cxiia.L.41; 2 Hftto'i P.O. Ill; lid. 690; QroJM.81; 2WillM,l£8. 

(8) Rev. Stat. 192, 8w. W. (4) Id 192, 8m. 208. (6) Petka^ R. 884. 
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a JQstioe of the peace of the said county, that (here Mt farth the 
offetMe,) 

We therefore command you forthwith to take the said C D. and 
faring him before the said justice, or in case of his absence, before some 
o&er justice of the peace of the said county, to be dealt with according 
to law. Hereof £ul not. In witness whereof the said justice hath 

hereunto set bis hand at — — , in the county aforesaid, the 

day of , 1& — . 

L. M. 
Justice of the Peace. 



Form of order ihereon. 

Ordered that John Doe, named in the within warrant, be hereby 
anthorized to execute the same. (Dated) 

L. M. 
Justice of the Peace. 



Warrant for Larceny. 



State or Illinois, 



County 



)I8, > 



The people of the State of BUnois, to aU Sheriffs, Coroners, and 
Constables of said tSate : 

Whereas A. B. hath this day made complaint on oath before L. M., 
a justice of the peace of the said county, that on this present day at 

, in said county, divers goods and chattels of him, the said 

A. B. of the value of fifty dollars, that is to say, one silver wa,tcb, six 
silver spoons, and one coat, were feloniously stolen, taken, and carried 
away, and that he has just cause to suspect, and doth suspect that 
C. D, did feloniously steal, take, and carry away the same. We 
therefore, command you forthwith to take the said C. D. and bring 
Um before the said justice, or in case of his absence, before some other 
justice of the peace of said county, to be dealt with according to law. 
In witness whereof the said justice hath hereunto set his hand at 

, in said county, the ' ■ ■' day of , 18 — , 

L. M. 
Justice of the Peace. 



170 WABBANT. [P^^V 2y 



Warrant fi>r Burglargy when the name of the offender is unknown. 



Statb ov Illinois, 



County, 



l-ss. 



The people of the State of lUinoie to aU Sheriffs^ Coroners, and 
ConstahUs of said State: 

Whereas A. B. hath this day made complaint on oath before L. M. 

a justice of the peace of said county, that in the night of the 

day of last, {or instant,) the dwellmg house of him, the 

said A. B. situate in , in said county, was willfully and ma- 
liciously and forcibly broken and entered, with intent the goods and 
chattels of the said A. B. in said dwelling house then and there being, 
feloniously to steal, take and cany away: and one silver watch of 
the value of twenty dollars, (jstate aU the articles, with the value of 
each,) of the goods and chattels of the said A. B. was feloniously and 
burglariously stolen, taken and carried away ; and that he hath just 
cause to suspect, and doth suspect that a man whose name is unknown 
to the said A. B., but whose person is known to him, and who is 
employed as the driver of a foui^horse team, has red hair, and has lost 
his right eye, did break and enter the said dwelling house, and commit 
the said felony and burglary. 

We therefore, command you forthwith to take the said man, whose 
name is so unknown, and bring him before said justice, or, in case of 
his absence, before some other justice of said county, to be dealt with 
according to law. In witness whereof the said justice hath hereunto 

set his hand at ■ , in said county, the day of , 

18—. 

L. M. 
Justice of the Peace. 

Warrant to levy hue and cry, on a robbery having been committed. 
State of Illinois, 



COUNTT 



'"•h 



The people of the State of Illinois to aU Sherijffs, Coroners, and 
Constables of said State: 

Whereas A. B. hath this day made complaint on oath before L. M., 
a justice of the peace of the said county, that on this present day of 
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, 18—, at a place called , in Baid county, in the public 



highway there, two persons, to him the said A. B. unknown, in and 
upon him the said A. B., did make an assault, and him the said 
A. B. then and there feloniously did put in great fear and danger of 
his life, and seventy-five pieces of the coin of the United States, called 
dollars, of the goods and chattels of him the said A. B. from the 
person and against ihe will of him the said A. B. then and there 
forcibly and feloniously did steal, take and carry away ; and that one 
of the persons to him the said A. B. unknown, is a tall, strong man, 
and seemeth to be about the age of thirty-jive years, is pitted in the 
face with small pox, and hath a scar of a wound under his left eye, 
and had then on a dark brown riding coat, &c., and did ride on a bay 
gelding with a star on Us forehead. And the other, &c. And that, 
alter the said felony and robbeiy was committed, thia said persons, to him 
the said A. B. unknown, did fly and withdraw themselves to places 
unknown, and are not yet apprehended. We therefore, command 
you forthwith to raise the power of the (^precincts or towns) in your 
several counties, and to make diligent search for the persons above 
described, and to make fresh pursuit, and hue and cry after them 
from precinct to precinct, and from county to county, as well by horse 
as by footmen, and give due notice thereof, describing the persons 
and the offense aforesifid, unto every next Sheriff, Coroner and Qorxf 
stable on eveiy side, until the said persons shall be apprehended : and 
all persons whom you or any of you shall, as well upon search and 
pursuit as otherwise, apprehend or cause to be apprehended, as justly 
suspected for having committed the said robbery and felony, that you 
do carry forthwith before some justice of the peace of the county where 
he or they shall be i^prehended, to be by such justice (and some 
neighboring justice associated with him,) examined and dealt with 
according to law. And hereof ful you not respectively upon the peril 
that shall ensue thereon. Given under the hand (A. said justice at 

, in the county of , the day of , 18—. 

L. M. 
JusUoe of the Peace. 
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Another form of wurrarU to levy hue and cry^ on a robbery hctviny 

been committed. 

Stats or Ilunoih, ) 
County. ) ^' 

The people of the State of lUinoU to cdl Sheriffs, Coroners, and 

Constables of said State : 

Whereas, A. B. hath this day made complaiiit on oath before L. 

M., one of the justices of the peace of said couniiy» that on the 

day of——, 185-, at ^ in the county aforesaid, C. D., in and 

upon the said A. B. feloniously did make an assault, and one silver 
watch, the property of the said A. B., from his person, and against 
his wiU, by force did then and there feloniously and violently take and 
carry away ; and after the said felony und robbeiy was committed, 
the said C. D. did fly and withdraw himself to places unknown, and 
is not yet apprehended. We, therefore, command you and every 
of you to search within your several counties for the said C. D,^ 
and also make hue and cry alter him from precinct to preeinot, and 
from county to county, and ikat as well by horsemen as footmen, and 
if you shall find him, the said C. D., that then you cany him before 
some one of the justices within the county where he shall be taken, to 
be dealt with according to law. Hereof fail you not respectively at 

your peril Given under the hand of the said justice at — , in the 

county aforesaid, this day of , 185-. 

L. M., 
Justice of the Peace. 



IV. OF THE AR&SST. 

An arrest in criminal cases is the apprehension or restraining of one's 
person, in order to be forthcoming to answer an alleged or suspected 
crime. To this arrest all persons whatsoever, are, without distinction, 
equally Fiablc in all criminal cases ; but no man is to be arrested unless 
charged with such a crime as will at least justify holding him to bail 
when taken.^ 

The subject of arrests pertains more particularly to the duties of 
constables, and will therefore be treated upon more at length in that 
part of this work which relates to the powers and duties of constables. 

(1) 4 Bl. Com. 290. 
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v. of ths bxamination. 

It IS apprehended that but few suggestions upon the subject of the 
examination need here be given. The language of the statute is, no 
doubt, snjfficiently explicit upon this subject to supersede the necessity 
of any lengthy illustration in reference to the duties of the justice in 
this respect, and a mere recurrence to the statute, an extract from 
which has already been given, may suffice.^ The justice before whom 
any person may be brought in pursuance of a warrant, or may be 
brought without a wwrant, and charged with any criminal offense, is 
required, before he shall commit snoh prisoner to jail, admit to bail, or 
discharge from custody, tp inquire into the truth or probability of the 
charge exhibited against such person, by the oath of all the witnesses 
attending ; and upon the consideration of the &cts and circumstances 
then proved, he will either commit such person so charged to jail, ad- 
mit him to bail, or discharge him from custody.^ 

It seems, then, that the examination assumes the nature of a trial of 
issue of fstct before the jiistice, without a yaij\ and may be conducted 
in the same manner, as nearly as the nature of the case will admit ; the 
prisoner having the same right to introduce witnesses as if on trial. 
When the charge is for sodomy, rape, arson, burglary, robbery, forgery, or 
counterfeiting, it is the duty of the justice to associate with himself some 
neighboring justice of the peace, previous to the examination of the 
witnesses, "wbo together will have power to haSi the prisoner, commit to 
jail, or discharge him, according to the proof adduced, and the law 
arising thereon. 

(hmmitment for further Examination, 



State ov Illinois, 

COUNTT, 



[-88. 



To the Keeper of the Common Jail of the said County : 

Beceive into your custody, and safely keep for further examination, 
C. I)., who is charged before me with having stolen, taken and carried 
away a horse, the property of one A. B. 

G-iven under the hand and seal of the said justice^ this ; day 

of , 18—. 

L. M., 
Justice of the Peace. 

(I) 8w ante, p. 168. (S) Ett. Stat. 190, See. SOB. 
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The same, in anoAer form. 



Stats of Illinois,) 
County, j 



ss. 



To any CoiuuMe of the said County, and the Keeper of the Common 
Jail of the said County : 

Whereat, C. D. is now brongbt before L. M., a justice of tbe peace 
of tbe said county, upon a cbarge under oatb of having passed, as trae 
and genuine, ten counterfeit pieces of the silver coin of tbe United 
States, current in this State, called half dollars, with intent to defraud 
A. B. These are^ therefore, in tbe name of tbe people of tbe State of 
Illinois, to command you, the said constable, to convey the said C. D. 
to the common jail of said county, and deliver him to the keeper thereof; 
and you, tbe said keeper, are hereby required to receive and safely 
keep the said C. D. in your custody, in said jail, for further ezamina^ 
tion, and nntil he shall be discharged by due course of law. 

Oiven under the hand and seal of the said justice, this day 

of , 18—. 

L. M., 
Justice of the Peace. 

Order to bring up a Prisoner for Examination, 



Stats of Illinois, ) 
County, ) 



ss. 



To the Keeper of the Common Jail of the said County : 

You are hereby commanded to bring G. D., a prisoner in your cus- 
tody, to my office, in , in said county, for further examination. 

Given under my hand and seal this day of , 18 — . 

L. M., 
Justice of the Peace. 

■ 

Summons for a Witness to give Evidence. 
State of Ilunois, 



Countt 



ois, ) 



To any Constcibk of the said County : 
Whereas, comphunt has been made by A. B., before L. M., a jus- 
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tice of the peace of said county, that {set forth the offense as %n the 
warranty) and an infonnation given that G. H. is a material and neces- 
aaij witness to be examined concerning the same : these are, therefore, 
in the name of the people of the State of Illinois, to require you to 
summon the said 6. H. to appear before the said justice, at his office 

at ■, in the said county, forthwith, {or on the day of 

■ instant, at o^ clock, in the noon,) to testify the 

truth, according to his knowledge, concerning the premises. 

Given under the hand and seal of the said justice, this day 

of , 18—. 

L. M., 
Justice of the Peace. 

Summons for a Witness, where two Justices are required to he asso- 
ciated to take the Examination. 

Statb of Illinois,) 
County, J ^' 

To any Oonstable of said County: 

Whereas, complaint has been made by A. B., before L. M., a jus- 
tioe of the peace of said county, that {here set forth the offense as in 
the warrant,) and information given that G. H., S. R, K. L., and 
M. N. are material and necessary witnesses to be examined concerning 
the same : these are, therefore, in the name of the people of the State 
of Illinois, to command and require you to summon the said G. H., 
S. R., K. L. and M. N. to appear before the said justice, {the name 
of the neighboring justice may he inserted,) and some neighboring jus- 
tice to be by him associated with himself, at the office of the said , 

in , in said county, forthwith, {or on the day of , 

instant, at o^ clock, in the noon,) to testify the truth 

according to their knowledge, concerning the premises. 

Given under the hand and seal of the said justice, the day 

of , 18—. 

L. M., 

Justice of the Peace. 

The like, when issued by two Justices. 

Statb of Illinois, ) 
County, j 

To any Constable of said County : 

Whereas, complaint has been made by A. B., before L. M., a justice 
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of the peace of said eounty, that (here set forth the offense as in 4he 
warranty) and ioftwination ^en that G. H. is a material witneas, and 
necessary to be exaxained conoeming the same. These are> therefore, 
to oommand you, in ih^ name of the people of the State of Illinois, to 
summon the said G. H. to appear before the said L. M., and 0. P., a 
neighboring justice associated with him, -at the office of the said L. M., 

forthwith, (or on the ■ day o/*— 18 — , at o^clochy 

in the ^ — noon,) to testify the truth according to his Imowledgo, eon* 
oeming the premises. 

Given under the hands and seals of the said justioiBs, the ■ day 

of -; , 18—. 

L. M., 

0. P., 

Justices of the Peace. 

Warrant for a Witntse in case of Felony . 

Stats of Illinois, > 
County, ) ^* 

To any OonstaNe of said County : 

Whereas, oath hath been made before L. M., a justice of the peace 
of the s^id county, by A. B., that a horse of the said A. B. was lately 

stolen,, taken and carried away, at , in the county aforesaid, and 

that he has good cause to believe that G. H. is a material witness to 
prove by whom the said larceny was committed. These are, therefore, 
in the name of the people of the State of Illinois, to require you to 
cause the said G. H. forthwith to come before the said justice, to give 
such information and evidence as he knoweth concerning said felony. 

Given under the hand and seal of the said justice, this day 

of , 18—. 

L. M., 
Justice of the Peace. 

Warrant against a Witness who has refused to attend on Summons. 



Statb of Illinois, 
County, 



>-ss. 



To any Constable of said County: 

These are in the name of the people of the State of Illinois, to oom- 
mand you, upon mght hereof, to take G. H. and bring him before the 
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subscriber, a josCice of the peace of the said county, to answer all sach 
matters and tilings as, on bebalf of the said people, are on oath objected 
against bim, by A. B. , for that be, the said G. H. , being a material witness 
to prove a certain felony lately committed, and, baying been duly sum- 
moned to give evidence touching the same, hath neglected to appear in 
pursuance of said summons. 

Given under the hand and seal of the said justice, this day 

of , 18—. 

L. M., 
Justice of the Peace. 

OommitmeTit of a Wiine$sfor refiuvng to give evidence. 

Statb Of Illinois, ) 
County, j^' 

To any GonsiMe of the said County, and the Keeper of the Common 

Jail of the said County : 

These are in the name of the people of the State of IHinois, to com- 
mand you, the said constable, forthwith to convey and deliver into the 
custody of the said keeper, thQ body of G. H., this day brought before 
the subsoriber, one of the justices of the peace of said county, for that 
he, the said G. H. having knowledge that a certain felony and larceny 
was committed in the county aforesaid, that is to say, that a certain 
horse, the property of the said A. B., was feloniously stolen, taken and 

oanied away by C. P., on the day of last, touching 

which the said G. H. can give material evidence, has refused to be ex- 
amined on oath respecting the same ; and you, the said keeper, are 
hereby requured to receive the said G. H. into your custody, in the said 
jail, and him there safely keep, until he shall submit to be examined 
touching the said felony, or shall be discharged by due course of law. 

Gfiven under the hand and seal of the said justice, this day 

of , 18—. 

L. M., 

Justice of the Peace. 

« 

Oath of Complainant or Witness on the Examination, 

You do swear, that the evidence you shall give between the people 
of *tbe State of Illinois^ and CD., touching the charge exhibited against 
him, now in hearing, shall be the truth, the whole truth, and nothing 
but the truth : so help you God. 

11 
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Form of Affirmation, 

You do solemnly, sineeielyy and tsmly declare and affirm, that the 
evidence that you ahall give between, the people of the State of Illinois 
and C. B., touching the charge exhibited against him, now in hearing, 
shall be the truth, the whole truth, and nothing but the truth : and this 
you do under the pains and penalties that may ensue thereon. 



n. Of PBOCBBDINGB BUBSXQUKfT !r0 TOE EXAMIVATIOy. 

1. Of the Discharge. 

The examination of a prisoner, when brought before a justice of the 
peace, charged with having committed a criminal offense, was formerly 
an ex parte inquiry, and the prisoner was not allowed the benefit of 
counsel, or the privilege of introducing exculpatory evidence. And if 
an express charge of felony on oath, against the prisoner, was made, 
though his guilt appeared doubtful, yet the justice could not wholly 
discharge him, but must have bailed or committed him. And if a 
person was brought before a justice, charged with having committed a 
felony, or upon suspicion thereof, though it appeared to the justice that 
the prisoner was not guilty, it seems to have been the duty of the justi<ie 
to commit him to prison, or at least to join with some other in the bail- 
ment of him, to the end the party may be discharged by a lawful trial. 
This rule, however, had been modified, and the justice is not required 
to commit any one unless a prima facie case is made out against him 
by witnesses entitled to a reasonable degree of credit.^ 

Under our statute, as we have before seen,^ the justice must dis. 
charge th6 prisoner, unless from the facts and circumstances proved, 
there shall be a probability of the truth of the charge Exhibited against 
him.* 

i. Of Bail and Recognizance. 

After the examination, should the justice determine that there is a 

probability of the truth of the charge exhibited against the prisoner^ he 

will admit him to bail in such sum as he shall think the case demands, 

and take his recognizance with good and sufficient security f[>r his ap- 

iH 1 Bam. k Cm. 60. (2) Ante p. 168. (8) Bcv. Stat. 191, 8«o. 2(Nr. 
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pearance at and on the first day of the next cirotiit court, or if the 
court be then sitting, on some day of the term, to be therein desig- 
nated,^ unless the offense charged be for treason, murder, or any other 
offense punishable with death.^ 

All reoo'gnitances that have any relation to orimmal matters must be 
taken to the people of the State of Illinois, and signed by the person 
or persons entering into the same, certified by the justice of the peace 
taking the same, and delivered to the clerk of the circuit court, on or 
before the day tlierein mentioned for the appearance of the accused.* 



Recognizance of a Prisoner, 



Stats of Illijnois, 



County 



;"•}-■ 



Be it remembered, that on the ■ day of , 185-, 0. D. 

0f J in the county aforesaid, and E. F. and G. H., o f ' , 

m the county aforesaid, personally came before L. M., a justice of the 
peace of the said county, (Jf taken by two jtistices^ then say: ** before 
us, L. M. and R. S., two of the justices of the peace of the said 
county,") and severally and respectively acknowledged themselves to 
owe to the people of the State of Illinois, that is to say, the said C. D: 
the sum of two hundred dollars, and the said E. F. and G. H. each 
the sum of two hundred dollars, to be made and levied of their 
respective goods and chattels, lands and tenements, to the use of the 
said people, if default shall be made in the following condition : 

The condition of this recognizance is such that if the said G. P. 
shall personally appear at the next term of the <»rcuit court, to be held 

in and for the said county of , on the first day thereof, to answer 

to an indictment to be preferred against him for (here set forth the 
offense hriejhf,) and to do and receive what shall be by the court then 
and there enjoined upon him, and shall not depart the court without 
leave, then this recognizance to be void, otherwise to remain in full 
force. 



Taken, subscribed, and acknowledged'' 
the day and year first above written, 
before L. M., 

Justice of the Peace. 



C. D. 
E.F. 
G. H. 



(1) Ber. Bt»t. 191, Sec. 206. (2) lUd. (8) Bey. Stat. 191, See. 805. 
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JForm of Becoffnizance of two Prisonen. 
Stati of Ilxinois, ) 

COUNTT, 1^' 

Be it remembered, that on the — day of ■ 18—, CD., and J. 

K., of , in the coimty aforesaid, and E. F, and G. H., of , in 

the county aforesaid, personally came before L. M., a justice (if taken 
ly two jtisttceSj then say: ''before us, L. M., and B. S., two 
justices") of the peace of the said county, and severally acknowledged 
themselves to owe to the people of the State of Illinois, that is to say, 
the said C. D. and J. K., the sum of three hundred dollars each, 
and the said E. E. and Q. fi. the sum of three hundred dollars, to be 
respectively levied of their several goods and chattels, lands and tene- 
ments, to the use of the said people, if de&ult shall be made in the 
condition following : 

The condition of this recognizance is such, that if the above bounden 
G. D. and J. K« shall personally be and appear at the next term of 
the circuit court, to be held in and for the said county of , on 

the first day thereof, then and Aere to answer to an indictment to be 
preferred against them, for (here state the offense brieJiyy).QXid to do 
and receive what shall by the court be then and there enjoined upon 
them, and shall not depart the court without leave, then this recogniz- 
ance to be void, or else to remain m full force. 

Taken, subscribed, and toknowledged, \ CD. 

the day and year above written, before r J. R. 

L.M., I E. P. 

Justice of the Peace./ ^- H. 

Form of Recognizance hy an Infamt or Married Womcm. 
Statbov Illinois, 



County 






Be it remembered, that on the — day of ■ , 185-, E. F. 
and Q, H., oi the county aforesaid, personally came before L. M., a 
justice of the peace of the said county, and severally and respectively 
acknowledged themselves to owe the people of the State of Illinois the 
sum of dollars, to be levied of their respective goods and chat- 
tels, lands and tenements, to the use of the said people, if default 
shall be made in the condition following : 

The condition of this recognizance is such that if I. J., who is an 
infant, (or ^' married woman,") shall personally appear, (as in pre- 
ceding formsJ) 



r 
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8. €f Oommitment. 

If BO bail be offered bj Uie person ebarged, or if sucb as may be 
ofibred be considered by the justice to be insufficient, it will be, his 
duty to commit such person to jail, there to remain until he shall be 
discharged by due course of law. 

The warrant of oommitment in such cases is technically called a 
mittimus, which is a precept in writing under the hand and seal of the 
justice, or other competent affioer, directed to Ihe jailer or keeper of 
a prison, commanding him to receive and safely keep, a person charged 
with an offense therein named, until he shall be delivered by due 
course of law.^ Under our statute it is not essential, h6wever, to the 
validity of a warrant of commitment, that it should be under the seal 
of the justice ; being under his hand, it will be as valid as if a seal were 
affixed.' 

Form ofMUtifnus hf one Justice for an Offence not hcdUMe. 



State of Illinois, 



County, 



>-8S. 



The People of the State of lUinois, to any Constable of the said 
Cow/Uy, and to the Keeper of the Common Jail of$aid County: 

Whereas C. D. has been arrested, azvi this day biou^t before 
L. M., one of the justices of the peace of the said county, charged on 
die oath of A. B. with [having feloniously, wilfiilly and of malice 

afoi^ought, killed and murdered G. H. at , in the countf 

aforesaid, who was on the -day oi instant, there found 

dead;] and having mgoired into the truth and pt)bability (^ tlie 
eharge exhibited against him, by the oath of aU wituesses attending ; 
and upon consideration of the facts and circumstances proved, the said 
justice did adjudge that the said ofiense had been oomnutfced, and did 
further adjudge the said C. D. to be guilty of having conmiitted the 
sud felony and murder. We therefore command yott the said con- 
stable forthwith to convey the said C. D. to the common* jail of the 
said county, and him deliver to the keeper thereof; and you the said 
keeper are hereby required to receive the said CD. into your custody 
in the said jail, and him there safely keep until he shall be discharged 

(1) 2 Bout. L. D. TlUe " Mittlaitt." , (2) Ber. Stat. 188, Seo. 210. 
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bj due course of law. 'V^^tneBB tbe said L. M. at , in the 

county of , the day of , 18 — . 

L. M., 
Justice of the Peace. 

The names and residences of the principal witnesses must in all 
cases be written on the wairant of commitment.^ 



Form of MtUimus hy one Justice for a haUaUe caee. 

State of Illinois, \ _ 
County, ) ' 

The People of the State of UHnois to any Constable of the said 
County y and to the Keeper of the Oomfnon Jail of said County : 

Whereas C. D. has been arrested and this day brought before 
L. M., one of the justices of the peace of the said county, charged on 
the oath of A. 3. with [suspicion of feloniously stealing, taking, and 

carrying away at , in the county aforesaid, on the ^ day 

of , instant, one sorrel horse of the value of fifty dollars, the 

property pf the said A. B., whicb was then and there stolen,] and 
having inquired into the truth and probability of the charge exhibited 
against him by the oath of all witnesses attending, and upon consider- 
ation of fact« and circumstances, the said justice did adjudge that the 
said offense had been committed, and that there was probable cause to 
believe the said C. D. to be guilty thereof, and required him to enter 
Qito a recognizance with good and sufficient sureties in the sum of 
two hundred and fifiy dollars^ for his personal appearance at the next 

term of the circuit court to be held in and for the comity of , 

on the first day thereof, with which requisition he has &iled to comply. 

We there£»e command you the said con^able forthwith to carry the 
said C. D. to th^ common jail of the said county, and deliver him to 
the keeper thereof; and you the said keeper are h^eby required to 
receive the said C. D. into your custody in the said jail, and him 
there safely keep for the wont of sureties until he shall be discharged 

by due course of law. Witness the said L. M., at , in the 

county of , the day of , 18 — . 

L. M., 
Justice of the Peace. 



a) B«T. Stat. 108, S«o. 8U. 



^ 
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Form of Adonement on the foregoing. 

'* Bui ouglit to be taken in the fliam of $ .'^ 

L. M., Justice of Peace. 

Form of MiUimus hy two Justices. 
Stats op Illinois,) 

OOCNTY, ) 

The People of the State of Illinois, to any Constabb of Me said 
County, and to the Keeper of {he (hmmon Jail of said County: 

Whereas C. D. has been arrested and brought before L. M., one 
of the justices of the peace of the said county, charged on the oath of 

A. B. with [having on the day of — , 18 — , feloniously 

and falsely made, forged, and counterfeited a certain promissoiy note, 
purporting to bo the promissory note of A. B. to the said C. D., for the 
payment of fifty dollars,] and the said justice havrng associated with 
him, K. L., a neighboring justice of the peace of the, said county, and 
they, hating taken &e examination of the witnesses, and considered 
the proofs adduced and the law arising thereon, did adjudge that the 
said offense had been committed, and that there was probable cause to 
believe the said C. D. to be guilty of the charge exhibited against him, 
and required him to enter into a recogotzance with good tmd sufficient 
sureties in the sum of ■■ ■ dollars, for his personal appearance at 
the next term of the circuit court to be held in and .for the county of 

, on the first day thereof, with which requisition the said C. I>. 

has failed to comply. 

We therefore command you the said constable, ferthwith to convey 
the said C. D. to the common jail of the said county, and deliver him 
to the keeper thereof; and you the said keeper are hereby required 
to receive the said C. D. into your custody in the said jail, and him 
there safely keep for the want of sureties until he shall be discharged 

by due course of law. Witness the said L. M. and K. L., at , 

in the county of , the day of , 18 — . 

L. M., Justice of Peace. 

K. L., Justice of Peace. 

Form of Indorsement on the above. 
** Bail ought to be taken in the sum of $ .*' 



L. M., Justice of Peace. 



- I 
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Fwm of JIStHmiu where Pnioner confeued the Offence. 



State of Illikois 
County 



;■*}"■ 



The People of the State of Illinois to any OoneiaNe of said County ^ 
and to the Keeper of the Common Jail of the said County: 
!niese are to command you the said oonstable forthwith to convey 
and deliver into the custody of the keeper of the common jail of the 
eaid county, the body of C. I)., this day brought before L. M., one of 
the justices of the peace in and for the said county, and charged upon 

the oath of A. B. with [having on the -^ day of — , 18 — , 

at , in the county aforesaid, feloniously stolen, taken and 

carried away one gold watch, of the value of fifty dollars, the property 
of the said A. B.,] which the said C. B. has confessed upon his 
examination before the said justice of the peace, and having been 
required by the said justice to enter into a recognisance with sufficient 
sureties for his appearance the first day of the next term of the circuit 
court to be held in and for the county of — — , with which requiei- . 
tion the said C. D. has failed to comply : and you the sud keeper are 
hereby required to receiye the said C. D. into your custody in the 
said jail, and him there safely keep, for the want of sureties, until he 
shall bo discharged by due cpurse of law. Witness the said justice 

at , in the county of , the day of — ■ — , 18 — . 

L. M., 
Justice of the Peace. 

Form of Indorsement on the above. 

" Bail ought to be taken in the sum of % ." 

L. M., 
Justice of the Peace. 

Mittimus by a Justice for an fence in his presence. 



Statib of Illinois, ) 
County, j 



ss. 



The People of the State of Illinois to any Constable of said County, 
and to the Keeper of the Common Jail of the said County: 

These are to command you the said oonstable forthwith to convey 
and deliver into the ciistpdy of the keeper of the common jail of the 



• 
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said oounty, the body of C. D., cbarged by L. M., one of tlie jostioes 
of the peace of the said oounty, upon the view of the said justice, with 

haying on this present day at , in the said county, with an 

abandoned heart, and without provooalion, feloniously, with a deadly 
weapon, to wit* a hatchet, made an assault ij^n A. B., with intent to 
inflict upon the person of the said A. B., a bodily injury, he, the said 
C. D. haying been required to enter into a recognizance with sufficient 
sureties to be and appear at the next term of the circuit court to be held 

in and lor the county of , on the first day therpof, and haying 

neglected to comply with such requisition ; and you the said keeper are 
hereby required to receiye the said C. D. into your custody in the said 
jail, and him there safely keep for want of sureties until he shall be 
discharged by due course of law. Witness the said L. M. at ' , ■, 

in the county aforesaid, the day of , 18 — . 

L. M., 
Justice of the Peace. 



Form of Indorsement on the ahove. 
*' Bail ought to be taken in the snm of $< 



>f 



L. M., 
Justice of the Peaoe^ 



4. Of Xecoffnisance of Witnesses', 

, I 

Rey. Stat. 191, Sec. 204. *' It shall be the duty of the judge or 
justice ci the peace who shall commit any ofiender to jail as aforesaid, 
or admit him to bail, to bind by reoognisance, the prosecator, and all 
such as do declare anything material to proye ihe ofi^ce charged, 
to appear before the next circuit court on the first day thereof, or if 
ihe said court shall be then sitting, on some day to be therein de«g- 
nated, (and in all cases at the same time and place as the person or 
persons accused by said witnesses shall be bound to appear,) to g^ye 
eyidence touching the ofience so charged, and not depart the court 
without leaye. If any person, upon being reqmred to enter into 
recognizance ad aforesaid, shaD refnse, it shall be lawful for such judge 
or jnstioe of the peace, to conimit him or her to jail, there to remain 
until he or she shall enter into such reeognuoance, or foe otlierwiae 
discharged by due obiurae of kw." 
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Form of Recoffnizance of . a Witnesi, 

BVATE OF 1lLI!nOI0, , ^^ 

'■ 88. 



County, 



} 



Be it remembered that on the day of — , 18 — , A. B. 

of , in the county aforesaid, comes before L, M., a jnfitice of 

the peace of the said county, and acknowledges himself to owe the 

people of the State of Illinois the sum of dollars, to be made 

and levied of his goods and chattels, lands aQd tenements, to die use 
of the said people, if delBsiult shall be made in the condition following : 

The condition of this recognizance is such, that if the saM A. 
B. shall personally be and appear at the next term of the circuit 

court to be held in and for the said county of — ^ , on the first day 

thereof, to give evidence on behalf of the said people against C. D. for 
[feloniously stealing, taking and canybg away a silver watch, the 
property of A. B.,] as well to the grand jury as to the petit jury, and 
do not depart the court without leave, ikem this recognizance to be 
void, otherwise to remam in full force and effect. 

Taken, subscribed and acknow- | A. B. 

ledged the day and year first above ) 
written, befi>re L. M., 

Justice of the Peace. 



J 



Form of Beeognizanee^hy several Witnesses. 



State of Illinois^ , ^ 

ss. 



County, 



} 



Be it remembered, that on the day of •^— ^ , 18 — , A. B., 

E. F. and 6. H., all in the county aforesaid, came before L. M., a 
jnstace of- the peace of said eounty, and each of t^iem separately 
aoknowledges himself sevendly and individually to owe to the people 
of the State of Illinois the sum. of ■ ■ dollars, to be made and 
levied, of his goods and chattels, land^ and tenements, to the use of the 
said people, if default shall be made in the condition fcdiowing r 
. The condition of this reoognizance is such, that if the said A. B., 
E. F. and Q-. H. shall sevBrally appear at the next term of die circuit 
OOiirt, on the first day thereof, to be held in and for the said county of 
■■■ - ■ , to give evidence in behalf <^ the said people, against C. D., for 
(Jiere stcUe the offense hrtefy^) as well to the grand jury as to the petit 
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jaiy, and do not depart tibe court withont leave, then this reoognizanoe 
to be void, otherwise to remain in full force. 

Taken, subscribed and acknowledged,^ A. B. 

the day and year first above written, be- I. E. F. 

fere * L. M., J. P. J G. H. 

Far a Recognizance of a Witness with Sureties, 
State op Illinois, 



County 



)IS, ) 



Be it remembered, that on the day of , 18—, A. B., of 

-, in the county aforesaid, and E. F. and Gr. H, of the same pli^^e. 



personally came befbre L. M., a justice of the peace of the said countyi 
and severally and respectively acknowledged themselves to. owe to the 
people of the State of Illinois, that is to say, th^ said A. B., the sum 

of dollars, and the said E. F. and G. H., each the sum of 

dollars, to. be levied of their respective goods aiid chattels, lands and 
tenements, to the use of the said people, if default shall be made in the 
eonditioa following : 

The condition of this recognizance is such, that if the. said A. B. 
shall personally appear on the first day of the next term of the circuit 
court, {conclude as in the preceding forms, P9Sf^ 186, ^ varying tQ 
;'. suit the ceise.) 

4 

I Form of Recognizance by Sureties ^ bg an Infant or Married Woman. 



Statb 01 Illinois,) 
County, j ^' 

Be it remembered, that on* the — ^ — day of -, 18 — , E. F. 

and G. H., of the county aforesaid, personally came befbre L. M., one 
of the justices of the peace of the said county, and severally and re- 
spectively acknowledged themselves to owe to the people of the State 

of Illinois, each the sum of dollars^ to be levied of their good» 

and chattels, lands and tenements, to the use of the said people, if de- 
fault shall be made in the condition following : 

The condition of this recognizance is such, that if I. J., who is an 
infimt, (of '' married woman,") shall personally appear on the first day 
of the next circuit court, (conclude as in Ae preceding forms^ page 
186, hg varying to suit the case.) 
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(7{>0imfm«n^ <>/' a Witness for refusing to enter into a Hecoffnizanee. 

State of Illinois^) 
^ County, | ^• 

The People of the State of lUinois to any Constable of the said 
County f and to the Ke^er of the Common Jail of said County: 

We command you, the said constable, forthwith to convey and deliyer 
into the custody of the said keeper, the body of G. H., it appearing by 
the examination of the said G. H., taken on oath before L. M., one of 
the justices of the peace of the said county, that he i^ a material witness 
against C. D., on a charge made on oath against the said C. D., for 
(here set forth the offettse truly,) it having been adjudged by the said ' 
justice, that the said oflfense has been committed^ and that there is pn> 
bable cause to believe the said 0. B. to be guilty thereof : and the said 
G. H. having been required to enter into a recognizance in the sum of 

dollars, for his personal appearance at the next term of the 

circuit court, to be held Ih and for the county of , on the first 

day thereof, fo give evidence, in behalf of the people, against the said 
C. D: for the offense aforesaid, with which requisition the said G. H. has 
refused to comply; and you, the said keeper of the said jail, are hereby 
required to receive the said Q, H. into your custody in the said jail, and 
him there safely keep, until he shall enter such recognizance, or be other- 
wise discharged according to law. 

Witness the said justice at , in the county of — '• , the 

day of , 18 — . 



L. M., 

Justice of the Peace. 

Form of Commitment of Witness for want of Sureties. 

State of Ilunois, ) „« 

' *^ ss. 



County, 



} 



The People of the State of Illinois to any Constable pf the said 
County, and to the Keeper of the Common JaU of said County: 

We command you, the said constable, forthwith to convey and deliver 
into the custody of the keeper of the common jail of the said county, 
the body of G. H., it appearing by the examination of the said G. H., 
taken on oath befbre L. M., one of the justices of the peace of the said 
county, thai he is a material witness against C. D., on a charge made 
on oath against him, for (here set forth the offense briefly,) it having 
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been adjudged by the said justice that the Baid'ofiense has been com- 
mitted, and that there is probable cause to believe the said 0. J), to be 
guilty thereof, and the said justice bein^ satisfied by due proof, (or ** by 
admissions of the said G. H.,") that there is good reason to believe that 
the said 6. H. would not fulfil the \K)ndition of a recognizance, unless 
sureties be required, and the said 6. H., being required by the said 
justipe to enter into a recognizance, with one good and sufficient surety, 

in the sum of '- dollsirs, for his personal appearance at the next 

term of the circuit court, to be held in and for the said county of , 

on the first day thereof, to give evidence on behalf th^ said people 
against the said G. D., for the offense aforesaid, with which requisition 
tiie said 6. H. has failed to comply ; and you, the said keeper, are 
hereby Required to receive the said G. H. into your custody, in the 
said jail, and him there safely keep, until he shall ehter into such recog-* 
nizance, with such surety as aforesaid, or be. otherwise disdmrged by 
due course of law. 

Witness the said L. M., at , in the county of , the 

day of , 18 — . 

L. M., 
Justice of the Peaee. 

Form of Commitment of an Aecomplioe to give Evidence. 



SsATB Of Illinois, \ 
County, ) 



ss. 



Tke People of the State of lUifuns to any ConetaUe of the said 
County y and to the Keeper of the Common Jail of taid County : 
We command you, the said constable, fcMrthwith to convey and deliver 
into the custody of the said keeper, the body of G. H., charged before 
L. M., one of the justices of the peace of the said county, on his own 
confession, in being an aecomplioe with C. D., in [feloniously stealing, 
taking, and driving away one yoke of oxen, of the value of forty dol- 
lars, the ]^perty of A. B.,] he, the said G. H., being by the said 
justice admitted as a witness against the b^ 0. D., on the part and 
behalf of the people, and on being required so to do, has not offered 
security for his appearance at the next term of the circuit court, to be 
held in and fi>r the said county of ■ , on the first day thereof; and 
you, the said keeper, are hereby required to receive the said G. H. into 
your custody, in the said jaU, and him there safely keep for the want of 
sureties, until he shall be discharged by due course of law. 



,1 
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Witness ihe said L. M., at r, in the county of — — , the 

day of , 18 — . 

L. M., 

Justice of the Peace. 

5. Of Bail after Commitment. 

W^en any person shall be committed to Jail on a criminal chyge, 
for wapit of good and sufficient bail, except for treason, murder, or 
other ofifense punishable with death, or for not entering into recogniz- 
ance to appear and testify, any judge or any two justices of the peace 
may take such bail or recognizance in vacation, and may discharge 
such prisoner from his or her imprisonment.^ 

Form of Recognizance of a Prisoner after Commitment. 

* 

State or Illinois, ) ' 
^. — County, ) ^' 

Be it remembered, that on the — ^ day of , 185-, CD. 

of , in the county aforesaid, and E. F. and G. H. of the same 

place, personally came before L. M. and J. K., two of the justices of 
the peace of said county, and severally and respectively acknowledge 
themselves to owe to the people of the State of Illinois, that is to say, 

the said C. D. the sum of — > dollars, and the said £.. F. and G. 

H. each, the sum of dollars, separately, to be made and levied of 

their respective goods and chattels, lands and tenements, to the, use of 
the said people, if default shall be made in the 'condition following : 

The condition of this recognizance is such, that if the said G. D., 
who has been committed to the common jail of the said county, for 
want of sureties, shall personally be and appear at the next term of 
the circuit ^oiirt, to be held in and for the said county of o^- — ^', da 
the first day thereof, to answer to an indictment to be preferred against 
him for (here state ike offence hie fiy,) and to do and receive whlit 
shall, by the court, be then and there enjoined upon him, and ^all not 
depart the court without leave, then this recognizance to be void, 
otherwise to remain in full force. 

Taken, subscribed and acknowledged 1 C. D. 

the day and year first above written, E. F. 

before L. M., /. P. f G. H. 

J. K., •/. Jr. 



(1) BeY. Stet. 191, Sec. 206. 
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lAberaU or Warrant to discharge a Prisoner^ upon his finding 

Sureties after Oammitmeni. 

Stato of Illinois,) 
County, j ^' 

The People of the State of lOinois, to the Keeper of the Common 

Jail of the said County: 

These are to require yon to discharge from imprisonment C. B., now 

in yonr custody, on the warrant of commitment under the hand of £. 

F., one of the justices of the peace of the said county, dated the 

day of , 185-, for [having feloniously stolen, taken and carried 

away One gold watch, the poperty of A. B.,] if detained for no other 

cause, he having entered into a recognizance hefore L. M. and J. K., 

two of the justices of the peace of ihe said county. Witness the said 

L. M. and J. K., at — — -, in the said county, the day of 

, 185-. L. M., /. P. 

J. bL'j •/. P. 

Another form far the above. 

Stath 0? Illinois, ) 
County, j ^' 

The People of the Stale of Illinois to the Keeper of the Common 
Jail of the said County : 
Bischarge from imprisonment C. B., if detained in your custody for 
no other cause than what is mentioned in the warrant for his commit- 
ment under the hand .of E. F., justice, {or ** under the hands of 0. P. 
and K. S., two of the justices ") of the peace of the said county, dated 

the day of , 185-. Witness the sud L. M., and J. K., 

two of the justices of the peace of the said county, the day of 

. 185-. L. M., /. P. 

J. K., t/. P» 

Form of Recognizance of a Witness after Commitment, 

Statb of Illinois,) 
County, j ^' 

Be it rememhered, that on the day of , 185-, E. F., 

of — , in the county aforesaid, comes before L. M. and J. K., 

two of the justices of the peace of the said county, and acknowledges 

himself to owe to the people of the State of Illinois, the sum of 

dollars, to be made and levied of his goods and chattels, lands and 

tenements, to the use of the said people, if de&ult shall be made in 

the condition following : 
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Whereas,, oa the . i ■ ■ ' " day of — • ■, 185-, 0. D. was broogki 
before L. M., one of the josiioes of the peace of the said oounty, 
charged on the oath of A. B. with [having feloniooslj i^tolen, taken 
and led away, one sorrel horse, of the value of sixty dollars* the 
property of the said A. B.,] and upon the exanmHttion of the said 0. 
D. before the said justice on that day, the said K F. was produced 
and sworn, whose evidence the said justice deemed material to prove 
the offense so charged* and required hitn to enter into a recognizanee 
to appear at the next term of the circuit court, to be held in and for 
the said county, on the first day thereof, and not dqmrt without leave, 
which he refused to do, and was therefore committed to the common 
jail of the said county. Now, therefore, the condition of this recog- 
nizance is such that if the above bounden £. F. shall personally be and 
appear at the next term of the circuit court, td be held in and for the 

said county of ■ — , on the first day thereof, to give evidence in 

behalf of the people, against the said C. D., touching tiie said offense 
so charged, as well to the grand jury as to the petit jury, and do not 
depart the court without leave, then this recognizance to be void, oth- 
erwise to remain in full force. 

Taken, subscribed and acknowledged, ^ ^- ^• 

the day and year first above written, 
before L. M., t/l P. 

d. £.., */. Jr. 
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CHAPTER IV. 

FOBMS OF STATEMENTS OF OFFENSES IN WARRANTS. 

I. OfF£NS£S against THE PEBSONS OF InBITIDUALS. 
n. CbDIES AMD OfFINSES AGAINST HABITATIONS AND OTHBB 
BUILDINQS. 

m. Cbibiss and Offenses bilatitb to Pbopebtt. 

lY. FOBGEBT AND OoUNTEBFEITlNG. 

Y. Cbiuss and Offenses against Public Justice. 
YI. Offenses against the Public Peace and TBANQuiLmr. 
Yn. Offenses against the Pubuo Mobalitt» Health, and 

Police. 
Vill. Offenses committed bt Cheats, Swindlebs, and otheb 
Fbaupulent Pebsons. 
IX. Fbaudulent and Malicious Mischief. 

I. OFFENSES AGAINST THE PEBSONS OF INDIVIDUALS. 

For murder commiUed hy shooting with a gun. Crim. Oode, Seo. 22. 

(Oommence as before, page 168 ;) that, on the day of 

-, instant, (or " last,") at , in the county aforesaid, C. D. 



did feloniously, willfully, and of his malice aforethought, fire a gun, 
loaded with powder and ball, at G. H., and gave to him one mortal 
wound, of which he instantly died. (Conclude as before, page 168.) 

For murder, by stabbing. Crim. Code, Sec. 22. 

(Conmienoe as before, page 168;) that, on the day of 

-, instant, (or "last,") at , in the couniy aforesaid, C. D. 



did feloniously, willfully, and of his malice aforethought, with a knife, 

12 



] 



194 STATESiSNT OF OfnSNSBS. [PaBT 2, 

stab one 6. H., and give him several mortal wounds, of which said 
mortal womids, the said Q. H. languished a short time, and then died. 
(Conclude as before, page 168.) 



For murder, hg striking. Grim. Code^ Sec. 22. 
(Commence as before, page 168 ;) that, on the day of ■ 



&c., at , in the county aforesaid, C. D. did feloniously, willfully, 

and of his malice aforethought, with an iron poker, strike one G. H., 
and give him one mortal wound, of which said mortal wound, the said 
G. H. languished a short time, and then died. (Conclude as before, 
pj^ge 168.) 

For stispicion of murder. Crim. Code, Sec. 22. 

(Commence as before, page 168;) that, on ihm present day, at 
-, in the county aforesaid, one G. H. was feloniously, willfully, 



and of malice aforethought, killed and murdered, and that he the 
said A. B., hath just cause to suspect, and doth suspect, that C. D. 
did commit the said felony and murder. (Conclude as before, page 
168.) 

The like in another form, 

(Commence as before, page 168 ;) that, on the day of 

■, instant, at , in the county aforesaid, one G. H. was 



found dead, and that he the said A. B. hath just cause to suspect, and 
doth suspect that the said G. H. was on that day, feloniously, will^y, 
and of malice aforethought, killed and murdered, and that CD. did 
commit the said felony and murder. (Conclude as before, page 
168.) 

For murder hy poison. 

(Commence as before, page 168 ;) that, on, &c., at, &c., C. D. 
did feloniously, wickedly, and of his malice aforethought, administer, 
{or ** cause and procure to be administered,") unto G. H. a large 
quantity of deadly poison, called arsenic, with intent to kill and 
murder the said G. H., which poison was actually taken by the said 
G. H., by means whereof the said G. H. became sick, and greatly 
distempered in hia body, of which sickness, until the dny of 
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, at the place in the county aforesaid, he did languish, and, 



languishing did live, and afterwards, on the day and at the place 
aforesaid, he the said 0. H., of the poison and sickness and distemper 
occasioned thereby, died. (Conclude as before, page 168.) 

For sitsptcion of murder by poison, 

(Commence as before, page 168 ;) that, on, &c., at, &c., one 
O. H. died, and that he, the said A. B., hath just cause to suspect, 

and doth su^ct, that, on the said day of , at , 

in the county aforesaid, C. D. did feloniously, willfully, and of his 
malice aforethought, administer to the said G. H., a certain deadly 
poison, called arsenic, by reason whereof the said G. H. languished a 
short time, and then died. (Conclude as before, page 168.) 

Form against accessory before the fact, as principal. 

(Commence as before, page 168 ;) that, on, &c., at, &c.. L. M., 
did feloniously, willfully, and of his malice aforethought, assault one 
G. H., and feloniously, willfully, and of his malice aforethought, with 
his hands and feet, did strike, beat, kick, and give to him the said 
G. H., several mortal wounds, of which said mortal wounds, the said 
G. H. instantly died : and that C. D. was present, aiding, abetting 
and assisting the said L. M. in the said murder. (Conclude as before, 
page 168.) 

For suspicion of murder against accessory before the fact, 

(Commence as before, page 168 ;) that, on, &o., at, &c., one 
G. H. was murdered, and that he the said A. B., hath just cause to 
suspect, and doth suspect, that L. M. did commit the said murder : 
and that C. D. was then and there present, and did aid, abet, and 
assist the said L. M. in the said murder. (Conclude as before, page 
168.) 

Against an accessory after the fact of murder, 

(Commence as before, page 168;) that, on, &c., at, &;c., L. M. 
did feloniously, willfully, and of his malice aforethought, make an 
assault upon G. H., and the said L. M. with both hands, about the 
neck and throat of him the said G. H., then and there feloniously, 
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willfally, and of his malice aforethought, did choke and strangle, of 
which said choking and strangling, he the said G. H. instantly died : 
and that C. D. well knowing the said L. M. to 'have done and com- 
mitted the said felony and murder, afterwards, on the day of 

, in the county aforesaid, did conceal the said felony and 

murder from the magistrates of said county. (Conclude as before, 
page 168.) 

Against an accesiory after the fact of murder , second form. 

(Commence as before, page 168;) that on, &c., at &c., L. M. 
did feloniously, willfully, and of his malice aforethought, cast and 
throw a stone in and upon G. H., and did strike and wound the said 
6. H., giving the said G. H., by the casting and throwing of the stone, 
a mortal wound, of which mortal wound the sud G. H. instantly died : 
that on, &c., at, &c., the said L. M. was charged with tiie said felony 

and murder, before , one of the justices of the said county, and 

a warrant issued for the arrest of the said L. M. : and that CD. haying 
fiill knowledge that the said L. M. had done and committed the sidd felony 
and murder, afterwards, to wit, on, &o., at, &o., in the county afore^ 
said, him, the said L. M., feloniously did harbor and protect, with in- 
tent that the said L. M. might avoid an arrest. (Conclude as before, 
page 168.) 

For manslaughter. Crim. Code, Sec. 25. 

(Commence as before, page 168 ;) that on this present day, at , 

in the oouuty aforesaid, C. D. did feloniously, and willfully, with a 
certain stick, strike one G. H., and give him one mortal wound, of 
which mortal wound the said G. H. languished a short time and then 
died. (Conclude as before, page 168.) 

For suspicion of manslaughter, 

(Commence as before, page 168;) that on, &c., at, jcc, in the 
county aforesaid, one G. H. was feloniously and willfoUy killed, and that 
the said A. B. hath just cause to suspect, and doth suspect, that C D. 
did commit the said felony. (Conclude as before, page 168.) 

For a mother concealing death of bastard child, Crim. Code, Sec. 41. 

(Commence as before, page 168;) that C. D., a single woman, on 
the day of — — , 18 — , at , in the county aforesud, being 
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pregnant with a male ch3d, was then and there delivered of the said 
child alive, which said male child then and there mstantlj died, and 
which said male child, hj the laws of this State, was a bastard : and 
that the said C. D. did then and there endeavor privately to conceal 
the death of said child, so that it might not come to Ught whether it 
was murdered or not, contraiy to the form of the statnte in sach case 
made and provided. (Conclude as before, page 168.) « 

For dueling. Crim. Code, Sec. 43. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D. did 
willfully and maliciously engage in and fight a duel with one L. M., 
with deadly instruments, the probable consequence of fighting with which 
might be the death of either of them, the said C. D. and L. M., in 
which duel, fought as aforesaid, the sidd C. B. did kill the said L. M., 
contrary to the form of the statute in sudi case made and provided. 
(Conclude as before, page 168.) 

Another farm for dueling, 

(Commence as before, page 168;) that on, &c., at, &;c., C. D. and L. M. 
did, by agreement, engage in and fight a duel with each other, with deadly 
weapons, the probable consequence of fighting with which might have 
been the death of either party, in which duel, fought as aforesaid, the 
said C. D. did inflict a wound in and upon the said L. M., whereof the 

said L. M. died within one year thereafter, to wit, on the day of 

, 18 — , contrary to the form of the statute in such case made and 

provided. (Conclude as before, page 168.) 

For challenging a person to fight a dud. Crim* Code, Sec 44. 

(Commence as before, page 168 ;) that C. D., on the day of 

•, 18 — , in the county aforesaid, unlawfully did challenge G. H. to 



fight a duel with and against him, the said CD., with deadly weapons, 
the probable issue of which might result in the death of either of said 
parties, contrary to the form of the statute in such case made and pro- 
vided. (Conclude as before, page 168.) 

For accepting a challenge to fight a duel, Crim. Code, Sec 44. 

(Commence as before, page 168 ;) that on, &o., at, &c., C D. did 
accept a challenge to fight a duel with one O. H., and did then and 
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there consent to fight therein with him/ the said G. H., with deadly 
weapons^ the probable issue of which might result in the death of either 
of said parties, contrary to the form of the statute in such case made 
and provided. (Conclude as before, page 168.) 

For ddivering a chaJdenge, Crim. Code, Sec. 45. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D. did, 
willfully and knowingly, deliver a written challenge, from and on the 
part and by the desire of G. H., to L. M., to fight a duel with said 
L. M., with deadly instruments, the probable consequence of fightmg 
with which might be the death of either party, contrary to the form of 
the statute in such case made and provided. (Conclude as before, 
page 168.) 

For being present at the fighting of a duely cls a second, Crim. 

Code, Sec. 45. 

(Commence as before, page 168 ;) that on, &c., at, &c., L. M. did, 
by agreement, fight a duel with G. H., with deadly weapons, the pro- 
bable consequence of fighting with which might have been the death of 
either of the said parties : and that C. D. was present at the fighting 
of the said duel, as the second of the said L. M., contrary to the form 
of the statute in such case made and provided. (Conclude as before, 
page 168.) 

For an att&mpt to murder hy poisoning, Crim. Code, Sec 46. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D., in- 
tending to cause the death of G. H., did, willfully and maliciously, 
administer to him, the said G. H., a certain poison, called arsenic, 
which was actually taken by the said G. H., but whereof death did not 
ensue. (Conclude as before, page 168.) 

For administering poison to procure the miscarriage of a worn mi 

with child, Crim. Code, Sec. 46. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D. did 
administer to G. H., a woman then being with child, a largo quantity 
of a certain noxious and destructive substance, called savin, with intent 
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thereby to procuie the miscarriage and premature Urth of the said child, 
with which the said G. H. was then and there pregnant, contrary to the 
form of die statute in such case made and provided. (Conclude as 
before, page 168.) 

For mayhem, Crim. Code, Sec. 47. 

(Commence as before, page 168 ;) that on, &;c., at, &c., C. D. did 
unlawfdlly, with a certain ax, strike and cut the right hand of the said 
A. B., and thereby render the same useless. (Conclude as before, page 
168. 

Another form for mayhem, 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D., 
voluntarily, and of purpose, with a certain dirk-knife, unlawfully put 
out the left eye of the said A. B. (Conclude as before, page 168.) 

For a rape. Crim. Code, Sec. 48. 

(Commence as before, page 168;) that on, &c., at, &c., C. D., in 
and upon the said A. B., violently and feloniously did make an assault, 
and her, the said A. B., against her will, then and there forcibly did 
ravish and carnally know. (Conclude as before, page 168.) 

For having carnal knowledge of a femah child under ten yean df 

age. Crim. Code, Sec. 48. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. D., a 
male person, above the age of fourteen years, in and upon one O. H., 
a female child, under the age of ten years, feloniously did make an as- 
sault, and her, the said 0. H.,, then and there, wickedly, unlaw- 
fully, and feloniously did camaUy know. (Conclude as before, page 
168.) 

For sodomy, Crim. Code, Sec. 60. 

(Commence as before, page 168 ;) that on, &c., at, &;c, C. D., in 
and upon one G. H., feloniously did make an assault, and then and there 
feloniously, wickedly, and against the order of nature, had a venereal 
afiair with the said G. H. : and then and there feloniously, wickedly, 
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and against the ord^ of nature, with the said G* H., did commit and 
perpetrate the detestable and abominable crime of buggery. (Gonchide 
as before, page 168.) 

Another form for sodomy. 

(Commence as before, page 168;) that on, &;c., at, &c., CD., 
with a certain cow then and there being, feloniously, wickedly, and 
against the order of nature, had a venereal affiuir, and then and there 
feloniously, wickedly, and against the order of nature, carnally knew 
the said cow, and then and there feloniously, wickedly, and against the 
order of nature, with the said cow, did commit and perpetrate the de- 
testable and abominable crime of buggeiy« (Conclude as before, page 
168.) 

For an assault with intent to commit murder. Crim. Code, Sec. 62. 

(Commence as before, page 168;) that on, &c., at, &c., C. D. in 
and upon the said A. B., did unlawftilly, willfully, and feloniously 
make an assault with a drawn sword, with intent him, the said A. B., 
feloniously, willfully, and of his malice aforethought, to kill and mui^ 
der. (Conclude as before, page 168.) 

For an assault vnth intent to commit rape. Crim. Code, Sec. 52. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. B., in 
and upon A. B., unlawfully did make an assault, with intent her, the 
said A. B., against her will, forcibly to ravish and carnally know. 
(Conclude as before, page 168.) 

For an assauU mth intent to commit robbery. Crim. Code, Sec. 52. 

(Commence as before, page 168 ;) that on, &c., at, &c., C. B., in 
and upon the said A. B., did feloniously and violently make an assault, 
with intent the moneys of the said A. B., from the person and against 
the will of the said A. B., forcibly to steal, and take and carry away. 
(Conclude as before, page 168.) 

For ion assatdt with a deadly weapon, with intent to inflict a bodily 

injury. Crim. Code, Sec. 52. 

(Commence as before, page 168 ;) that on, &;c., at, &c., C. P., 
with an abandoned heart and without provocation, did feloniously, with 
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a deadly weapon, to wit, an ax, make an assault on the said, B. A. 

with an mtent npon the person of the said A. B., a hodilj injuiy. 

(Conclude as before, page 168.) 

« 

JW fcdie impritowmeaU. Crim. Oode, Sec. 64. 

(Commenoe as before, page 168 ;) that on, jcc, at, &;c., C. P. un- 
lawfully and forcibly assaulted the said A. B., and him, the said A. B., 
without suffcient legal authority, and against his will, did detain for a 
long time, to wit, for the space of three days, then next fi)llowing. 
(Conclude as before, page 168.) 

Far kidnapping. Crim. Code, Sec 5& 

(Commence as before, page!l68 ;) that on, &o., at, &c., C. D. did 
feloniously and forcibly steal and take K F., and cany him to the State 
of Louisiana, contrary to the form of the statute in such case made and 
provided, without having established a daim to the said E. F., accord* 
ing to the law of the United States. (Conclude as before^ page 168.) 

Another form for kidnapping, 

(Commence as before, page 168;) that on, &c., at, &;o., C. D. did 
feloniously, and without lawful authority, forcibly arrest E. F., with a 
design to take him out of this State, without haying established a claim 
according to the laws of the United States, contrary to the form of the 
statute in sQch case made and provided. (Conclude as before, page 
168.) 

For kidnapping frt% negroes, Crim. Code, Sec. 57. 

(Commenoe as before, page 168 ;) that on, jcc, at, &c., C. D., by 
felse promises and misrepresentations, did persuade E. F., a negro, not 
being a slave, to go to the State of Kentucky, for the purpose and wit^ 
the intent to sell such negro into slaveiy, contrary to the form of the 
statute in such case made and provided. (Conclude as before, page 
168.) 
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n. CiUHES AND OFFENCES AGAINST HABITATIONS AND OTHER BUILDINGS. 

For arson. Crim. Code, Sec. 58. 

(Commence as before, page 168;) that on, &;o., at, &c., C. D. did 
willfully and maliciously set fire to and burn the dwelling house of sud 

A. B., situated in , in the county aforesaid. (Conclude as befi)re, 

page 168.) 

Another form for anon. 

(Commence as before, page 168 ;) that on, &c., at, &c., CD. did 
willfdlly and maliciously sot fire to and bum the school house, situate 
in township number thirty-three north, in range three east of the third 
principal meridian, in the county aforesaid, contrary to the form of the 
statute in such cajse made and provided. (Conclude as before, page 
168.) 

For suspicion of arson. 

(Commence as> before, page 168 ;) that on, &c., at, &;c., the bam 
of the said A. B., situate in the county aforesaid, was willfully and 
maliciously sot fire to, and that he, the said A. B., has just cause to 
suspect and does suspect, that CD. did, willfully and maliciously, set 
fire to and bum the said barn. (Conclude aa before, page 168.) 

For setting Jire to a storehouse, Sfc, with intent to bum the same, 

Crim. Code, Sec. 59. 

(Commence as before, page 168 ;) that on, &c., at, &c., C D. did 
willfully and maliciously set fire to the storehouse of A. B., atuate in 

, in the county aforesaid, with intent to bum the same, but which 

storehouse was not thereby burned : contrary to the form of the statute 
in such case made and provided. (Conclude as before, page 168.) 

For burglary and larceny. 



(Commence as before, page 168 ;) that in the night of the 



day of , instant, C D. did, willfully and maliciously^ and forcibly 

break and enter the dwelling house of A. B., with intent the goods and 
chaUels of the said A. B., then and there feloniously and bur^ariously 
to steal, take and carry away : and in the said dwelling house, one silver 
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wateh of the value of twenty-five dollars, of the goods and chattels of 
the said A. B., then and there did feloniously and hurglariously steal, 
take and cany away, (Gonelade as before, page 168.) 

'I ■ » 

For nupician of burglary and larceny, 

(Commence as before, page 168 ;) that in the night of the ■ 



day of , instant, the warehouse of him, the said A. B., situate in 

, in the county aforesaid, was willfully and maliciously entered, 

without force, by a window then and there being open, with intent the 
goods and chattels of G. H., then and there bmng, feloniously and bui^ 
glariously to steal, take and carry away : and one box of dry goods, of 
the value of one hundred and fifty dollars, of the goods and chattels of 
him, the said 0. H., was feloniously and burglariously stolen, taken 
and carried away from thence : and that he, the said A. B., hath just 
cause to suspect, and doth suspect, that C. D. did commit the said fel- 
ony and burglary. (Conclude as before, page 168.) 

For burglary. Crim. Code, Sec. 60. 
(Commence as before, page 168 ;) that, in the night of the 



day of , instant, C. D. did willfully, maliciously, and forcibly 

break and enter the shop of the said A. B., situate in , in the 

county aforesaid, with intent the goods and chattels of him, the said 
A. B., then and there being, feloniouidy. and burglariously to steal, 
take and cany away, contrary to the form of the statute in such case 
made and provided. (Conclude as before, page 168.) 



I (Commence as before, page 168 ;) that, in the night of the 
day of , instant, the mill of the sud A. B., situate iji • 



in the county aforesaid, was willfully, and maliciously, and forcibly 
broken and entered, with intent the goods and chattels of G. H., then 
and there being, feloniously and burglariously, to steal, take, and cany 
away, contrary to the form of the statute in such case made and 
provided : and that the said A. B. hath just clause to suspect, and doth 
suspect, that C. D. did Commit the said felony and burglary. (Con- 
clude as before, page 168.) 
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ni. CBIMXS AND OFFENCES BELATIVE TO PROPERTT. 

4 

For roihery. Crim. Code, Sec. 61. 

(Commenoe as before, page 168;) that, on, &c., at, &c., in the 
county aforesaid, 0. D., in and npon the said A. B., did feloniously 
make an assault, and him the said A. B., in bodily fear and danger 
of his life, then and there feloniously did put ; and one gold watch, of 
the value of seventy-five dollars, of the goods and chattels of him the 
said A. B., from the person and against the will of the said A. B., 
then and there feloniously and violently did steal, take, and cany 
away. (Conclude as before, page 168.) 

Another form for rohbery, 

(Commenoe as before, page 168 ;) that, on, &;c., at, &c., in tJie 
county aforesaid, C. B., in and upon the said A. B., feloniously did 
make an assault, aiid one leathern purse, witih ten current silver 
dollars therein, the property of the said A. B., from his person and 
against his will, by force, did then and there feloniously and violently 
9teal, take, and carry away. (Conclude as before, page 168.) 

For larceny, Crim. Code, Sec. 62. 
(Commence as bofore, page 168 ;) that, on, jcc, at, &;c., in the 

• _ _ _ 

county aforesaid, 0. B., did feloniously steal, take, and cany away, 
three pairs of shoes of the value of five dollars, of the goods and chat- 
tels of the said A. B. (Conclude as before, page 168.) 

For mepicion of larceny, 

■» 
(Commence as before, page 168 ;) that, on, &c., at, &c., in the 

county aforesaid, divers goods and chattels of the said A. B., to wit : 

one coat,, one vest, of the value of ten dollars, and six silver spoons, of 

the value of thirty dollars, were feloniously stolen, taken and carried 

away, and that he hath just cause to suspect, and doth suspect, that 

C. D. did feloniously steal, take, and carry away the same. (Conclude 

as before, page 168.) 
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For iuyncion of stealing a horse, 

(Commence as before, page 168 ;) that, on, &;o.,, at, &c., in the 
county afi>re8aid, a sonel horse, of the value of fUfiy doUajs, the pro- 
perty of the said A. B., was feloniously stolen, taken, and led away, 
(or if oxen^ cows, sheep , ^c, '* driven away,'') and that the said 
A. B. hath just cause to suspect, and doth suspect, that G. D. did 
feloniously steal, take, and lead away the same. (Conclude as before, 
page 168.) 

Ihr suspicion of larceny in stealing writings relating to real estate. 

(Commence as before, page 168 ;) that, on, &c., at, &;c., inthe<M)unty 
aferesaid, a certain written (or " partly written and partly printed ") 
paper, to wit : a deed, being eyidence of the title of the said A. B., 
to certain real estate, known and described as follows : viz., (describe 
Ab real estate,) in which real estate the said A. B. then and there 
had, and still has, a present interest, was feloniously stolen, taken, and 
earned away ; and the said A. B. has just cause to suspect, and doth 
suspect, that C. D. did feloniously steal, take, and cany away the 
same. (Conclude as before, page 168.) 

For suspicion of larceny in stealing a promissory note. 

(Commence as before, page 168;) that, on, &c., at, &c., in the 
( county aforesaid, one promissory note for the payment of fifty dol- 

J* lars, made by E. F., and payable to the said A. B., was feloniously 

stolen, taken, and carried away; and that the said A. B. has just 
cause to suspect, and does suspect, that C. D. did feloniously steal, 
take, and cany away the same. (Conclude as before, page 168.) 

For picking pockets or otherwise privately stealing from the person. 

Crim. Code, Sec. 62. 

(Commence as before, page 168;) that, on, &c., at, &c., in the 
county aforesaid, CD., from the person of the said A. B., one pocket 
handkerchief, of the value of one dollar, one silver watch, of the value 
of fifteen dollars, of the goods and chattels of the said A. B., subtilely, 
privately, craftily, and without the knowledge of the said A. B., then 
and there feloniously did steal, take, and cany away. (Conclude as 
before, page 168.) 
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For larceny in stealing from a house in the daytime, Crim. 

Code, Sec. 62. 

(Commenoe as before, page 168 ;) that, on, &;c., at, &;c., in the 
county aforesaid, in the daytime, divers goods and chattels of the 
said A. B., of the value of twenty-five dollars, to wit : {describe the 
property,) in the house of the said A. B., then and there being, were 
feloniously stolen, taken, and carried away ; and that the said A. B. 
has just cause to suspect, and does suspect, that C. D. did feloniously 
steal, take, and carry away the same. (Conclude as before, page 
168.) 

For receiving stolen goods, Crim. Code, Sec. 65. 

(Commence as before, page 168;) that, on, &c., at^ &;c., in the 
county aforesaid, C. D., for his own gain, did feloniously buy of one 
G. H., one piece of broadcloth, of the value of fifty dollars, of the 
goods and chattels of the said A. B., by the said G. H. then lately 
before feloniously stolen, he, the said CD., well knowing the said 
piece of broadcloth to have been feloniously stolen. (Conclude as 
before, page 168.) 

For suspicion of receiving stolen goods. 

(Commence as before, page 168 ;) that, on, &c., at, &c«, in the 
county aforesaid, divers goods and chattels of the said A. B., of the 
value of fifty dollars, that is to say, {describe the property,) were 
feloniously stolen by an ill-disposed person, to the- said A. B. unknown, 
(or '' by one O. H.'') and that he the said A. B. has just cause to 

suspect, and does suspect, that C. B. at , in the county afore* 

said, to prevent the said A. B. from again possessing his property, has 
received the said goods and chattels, of the said ill-disposed person, 
{or ** of the said G. H.*') he the said C. D. well knowing the goods and 
chattels to have been feloniously stolen. (Conclude as before, page 
168.) 

For marking or branding a horse, S^c, with intent to steal him. 

Crim. Code, Sec. 65. 

(Commence as before, page 168;) that, on, &c., at, &c., in the 
county aforesaid, C. D, did feloniously mark, {or ** brand,") a certain 
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bay mare, the property of the said A. B., with intent thereby feloni- 
ously to steal, take, and lead away the same, contraiy to the form of 
the statute in such case made and provided. (Conclude as before, 
page 168.) 

FcT dkenng or defacing marh or brands, Crim. Code, Sec. 65. 

(Commence aA before, page 168;) that, on, jcc, at, &c., in the 
county aforesaid, the mark (or ** brand ") of one cow, the property of 
the sfdd A. B., was feloniously altered, (or ** defaced,") with intent 
thereby the said cow feloniously to steal, take, and drive away, (or 
"to prevent the identification of the said cow by the said A. B.,") 
and that the said A. B. has just cause to suspect, and does suspect, 
that C. D. did feloniously alter {or ** deface ") the said mark, (or 
" brand,") contrary to the form of the statute in such case made and 
provided. (Conclude as before, page 168.) 

For officers embezzling money, S^c. Crim. Code, Sec. 66. 

(Commence as before, page 168;) that, on, JDc, at, &c., in the 
county aforesaid, C. D. was treasurer of the said county, and was 
entrusted with, and had charge and custody of, certain money belong- 
ing to, and being the property of the said county, that is to say, one 
thousand dollars of the current coin of the United States, and then 
and there feloniously did embezzle, steal, and secrete the said money, 
80 in his charge and custody as aforesaid, contrary to the form of the 
statute in such case made and provided. (Conclude as before, page 
168.) 

Fx/r officers failing and refusing to pay over money , S^c. Crim. 

Code, Sec. 67. 

(Commence as before, page 168;) that, on the day o. 

', 18 — , C. D. was collector of the county of , entrusted 



by law to collect the revenue belonging to the said county, and there 
and then, had collected and received one thousand dollars, current 
money of the United States, for, and on account of the revenue of 
the said county; and the said CD., not regarding his duty as such 

collector, but afterward, on the day of ^, 18 — , at 

, in the county aforesaid, demand for the payment of the 
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said money haviiig been duly. made by the treaearer of the said county, 
fraudulently and unlawfully failed and refused to pay over the said 
money to the said treasurer, oontraiy to the form of the statute in such 
case made and provided. (Conclude as before, page 168.) 

For fraudulent^ and maUciaus^ destroying papers, S^c. Grim. 

Code, Sec. 68. 

(Commence as before, page 168;) that, on, &c., at» &c., in the 
county aforesaid, C. B. did feloniously and maliciously bum a bond 
for securing the payment of the sum of one hundred dollars, executed 
by G. H. to the said A. B., the property of said A. B., with intent 
to defraud, prejudice, and injure the said A. B., contrary to the form 
of the statute in such case made and provided. (Conclude as before, 
page 168.) 

For removing landmarks. Crim. Code, Sec. 69. 

(Conmience as before, page 168;) that, on, &;c., at, &c., in the 
county aforesaid, C. D. did knowingly, maliciously, and fraudulently 
cut, fell, and remove a certain tree, being a boundary tree of the land 
of the said A. B., situate in the said county, to the wrong of the said 
A, B., contrary to the form of the statute in such case made and 
provided. (Conclude as before, page 168.) 

For embezzlement hy a clerk, eervant, Sfc. Crim. Code, Sec. 70. 

(Commence as before, page 168 ;) that C. D. was the clerk of tihe 
said A. B. on the day of , 18 — , in the county afore- 
said, and that the said A. B. did then and there entrust to the said 
CD., {describe the property,) the goods and chattels of him the said 
A. B., and that the said C. D. did then and there withdraw himself 
from the said A. B., and went away with the said goods and chattels, 
with intent feloniously to steal, take, and cany away the same, and to 
defraud the said A. B. thereof, contrary to the form of the statute in 
such case made and provided. (Conclude as before, page 168.) 

Another form for embezzlemerU by clerk, servant, S^c, 

(Commence as before, page 168 ;) that, on, &c., at, &c., in the 
county aforesaid, C. D. then and there being in the service and 
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employment of the said A. B., ftnd being so employed, the said A. B. 
then and there entrusted imd delivered to him one hundred pieces of 
silver coin oalled dollars, and the said C. P. afterwards, and whilst he 
was ui the service of the said A. B., on the day and year and in the 
connty aforesaid, did feloniously embezzle and convert the said money 
to his own use, with intent feloniously to steal, take, and carry away 
the same, contrary to the trust and confidence reposed in him by ^he 
said A. B. ; contrary to the form of the statute in such, case made and 
provided. (Conclude as before, page 168.) 



IV. VOBGISRT AND COUNTERTBITING. 

For forging a WiH Crim Code, Sec. 73. 

(Commence as before, page 168 ;) that, on, &c., at, &c., in the 
county aforesaid, C. D. did feloniously and felsely forge and counter- 
feit a certain will, purporting to be the last will and testament of 
G. H., deceased, with intent to damage and defraud the said A. B. 
(Conclude as before, page 168.) 

For suspicion of forging a deed of lands, Crim. Code, Sec. 73. 

(CoBunence as before, page 168;) that, on, JDc, at, &c., in the 
county aforesaid, a certain deed, purporting to be a deed executed by 
the s^d A. B. to the said C. D., and by which the right and interest 
of the said A. B. to certain lands situate in the said county, purport 
to be transfeired and oonveyed by the said A. B. to the said C. B., 
has been feloniously and felaely forged and counterfeited ; and that the 
said A. B. has just cause to suspect,, and does suspect, that the said 
G. I), did feloniously forge and counterfeit the said deed, with intent 
to damage and defraud the said A. B. (CoQclude as before, page 
168.) 

For forging a promissory note, Crim. Code, Sec. 73. 

(Commence as befere, page 168 ;) that, on, &o., at, &o., in the 
county aforesaid, C. D. did feloniously and felsely make, forge, and 
counterfeit a certain promissoiy note, purporting to be the promissory 

18 
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note of the said A. B. to the said C. D., fer the payment of the sum 
of fifty .dollars, with intent to damage and defraud the said A. B. 
(Conclude as before, page 168.) 

For iuspicion of forging a promissory note, 

(Commence as before, page 168 ;) that a certain promissory note 
purporting to be a promissory note from the said A. B. to C. D., 

for the payment of the sum of fifty dollars, has lately at , in 

the county aforesaid, been feloniously and.&lsely made, {or ''altered,") 
forged and counterfeited ; and that the said A. B. has just cause to 
suspect, and does suspect, that the said C. D. did feloniously comnut 
the said forgery, with intent to damage and defraud the said A. B. 
(Conclude as before, page 168.) 

For suspicion of forging a receipt Crim. Code, Sec. 73. 

(Commence as before, page 168 ;) that a certain receipt purporting 
to have been made and signed by the said A. B., and that the said 
A. B. had received from C. D. the sum of fifty dollars, has lately at 

, in the county aforesaid, been feloniously and falsely made, 

{or "altered,") forged, and counterfeited ; and that die said A. B. 
has just and reasonable grounds to suspect, and does suspect, that the 
said C. D. did feloniously commit the said forgeiy, with intent to 
damage and defraud the said A. B. (Conclude as before, page 168.) 



For suspicion of forging hank notes. 

(Commence as before, page 168 ;) that, lately at , in the 

county aforesaid, three promissory notes purporting to have been made 
and issued by the president, directors, and company of the bank of 
Auburn, a corporation duly authorized for that purpose by the laws 
of the State of New York, for the payment of five dollars each, were 
feloniously and &lsely made, {or ''altered,") forged, and counterfeited ; 
and that the s^d A. B. has just and reasonable grounds to suspect, 
and does suspect, that C. D. did feloniously and falsely make, {or 
alter,") forge and counterfeit the said promissory notes, with intent 
to damage and defraud the said president, directors, and company of 
the bank of Auburn. (Conclude as before, page 168.) 
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For uttering a forged hank note, 

(Commence as before, page 168 ;) that, on, &c., at, &;o., in the 
eoimtj aforesaid, C. D. did feloniously utter, publish, and pass to the 
said A. B., as true and genuine, a certain &lse, forged, and counter- 
feited promissoiy note, purporting to have been issued by the president, 
direct<n», and company of the bank of Missouri, a corporation duly 
authorized for that purpose by the laws of the State of Missouri, for 
the payment of the sum of twenty dollars, knowing the same to be 
fidse, Ibrgod, and counterfeited, with intent to prejudice, damage, and 
defraud the S£dd A. B. (Conclude as before, page 168.) 

For uttering an altered hank note. 

(Commence as before^ page 168 ;) that, on, &c., at, ftc, in the 
county aforesaid, C. D. did feloniously utter, publish, and pass as true 
and genuine, a certain ^Ise, altered, and counterfeited promissory note, 
purporting to be a promissoiy note issued by the State bank of 
Indiana, a corporation duly authorized for that purpose by the laws of 
the State of Indiana, for the payment of the sum of ten dollars, which 
had been altered from a promissory note of the State bank of Indiana, 
for the payment of the sum of one dollar, to make the sum resemble a 
note for the payment of the sum of ten dollars, he the said C. D. 
knowing the same to be altered and counterfeited, with intent to 
prejudice, damage, and defiraud the said State bank of Indiana. (Con- 
clude as before, page 168.) 

For uttering a forged county order. 

(Commence as before, page 168;) that on, &c., at, &;c., in the 
county aforesaid, C. D. did feloniously utter, publish and pass, as true 
and genuine, a certain county order, purporting to be drawn by M. M., 

the clerk of the county commissioners* court of the county of , 

upon the treasurer of said county, and payable to G-. H., with intent 
to damage and defraud the said county of — •. (Conclude as be- 
fore, page 168.) 

For counterfeiting coin, Crim. Code, Sec. 74, 

(Commence as before, page 168;) that on, &c., at, &c., in the 
county aforesaid, C. D. did feloniously counterfeit three pieces (^ the 
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silver coin current in this State, by the laws and usages thereof, called 
Spanish milled dollars. (Conclude as before, page 168.) 

Ibr suspicion of counterfeiting coin, 

{Commence as before, page 168 ;) that on the day of , 

instant, ten counterfeit pieces of gold coin of the kingdom of Grreat 
Britain, current in this State, called guineas, were found concealed in 
the bam of C. D., situate in the county aforesaid ; and that he, the 
said A. B., hath just cause and reasonable grounds to suspect, anddotli 
suspect, that the said C. D. did feloniously counterfeit the same. 
(Conclude as before, page 168.) 



For pctssing or giving in payment counterfeit coin, Crim. Code, 

Sec. 74. 

(Commence as before, page 168 ;) that on, &c., at, &c., in the 
county aforesaid, C. D. did feloniously pass or give in payment to th& 
said A. B., as true and genuine, one counterfeit piece of the gold coin 
of the United States, current in this State, called an eagle, knowing 
the same to be counterfeit, with intent to defraud the said A. B. 
(Conclude as before, page 168.) 

For ojffering to pay or give in payment comUerfeit coin, 

(Commence as before, page 168 ;) that on, &c., at, &c., in the 
county aforesaid, C. D. did offer to pass or give in payment, as true 
and genuine, to the said A. B., five counterfeit pieces of the gold coin 
of the United States, current in this State, called hal^agles, knowing 
the same to be counterfeit, with intent to defraud the said A. B. (Con- 
clude as before, page 168.) 

For having in possession counterfeit coin, with intent to utter, Crim. 

Code, Sec. 75. 

(Commence as before, page 168;) that on, &c., at, &c., in the 
county aforesaid, C. D. feloniously had in his possession five counter- 
feit pieces of the silver coin current in this State, called Mexican dol- 
lars, knowing die same to be counterfeit, with intent to defraud the 
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said A. B., by tittering or passing the same to him, as true and genuine. 
(Conclude as before, page 168.) 



For having in possession forged hank biSs, with intent to pass them, 

Crim. Code, Seo. 76. 

(Commence as before, page 168 ;) that on this present day, at, &c., 
in the county aforesaid, C. D. feloniously had in his possession, certain 
forged promissory notes, commonly called bank bills, purporting to hav^ 
been issued by the president, directors, and company of the bank of 

, a corporation duly authorized for that purpose by the laws of 

the State of , for the payment of ten dollars, well knowing the 

same to be forged, with intent to utter or pass the same as true and 

genuine, with intent to defraud the said bank of . (Conclude 

as before, page 168). 

For having in possession Jtctitious notes, mth intent to uUer, Crim. 

Code, Sec. 77. 

(Commence as before, page 168 ;) that on this present day, at , 

in the county aforesud, C. P. folonioudy had in his possession certain 

fictitious bills or notes, purporting to be bills or notes of the bank, 

of , in the state of , for the payment of five dollars each, 

when, in &ct, there is no such bank in existence, be, the said CD., 
knowing the said bills or notes to be fictitious, with intent to pass, titter 
and publish the same as true, with intent to defraud the said A. B. 
(Conclude as before, page 168.) 



For having in possession apparatm for counterfeiting coin, Crim. 

Code, Sec, 78. 

(Commence as before, page 168 ;) that on, &c., at, fcc, in the 
county aforesaid, C. D. knowingly had in his possesion a certain tool 
and instrument designed for, and made use of in coimterfeiting the coin 
current in this State, called a die, with intent to use and employ tbe 
same, or to cause and permit the same to be used and employed in coin- 
ing and making the folse coin, as aforesaid. (Conclude as before, 
page 168.) 
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F<yr having in possession apparatiLs for counterfeiting hank bills. 
(Commence as b^re, page 168 ;) tihat on this present day, at 



in the connty aforesaid, C. D. knowingly had in his poasessbn a certain 
plate, engraven, devised, and designed for, and made use of in coun- 
terfeiting bills or notes, in the similitude of the bills or notes which 

have been issued by the bank of , the sune being a bank or 

banking company, established by law, in the State of ^, with 

intent to use and employ the same, or cause and permit the same to be 
used and employed in making such counterfeit bills or notes of the said 
bank of . (Conclude as before, page 168.) 



V. CRIMES AND OFFENSES A0AXN8T PUBLIC JUSTICE. 

For perjury. Crim. Code, Sec. 82. 

(Commence as before, page 168 ;) that on, &;c, at, &c., in the 
county aforesaid, a certain cause, in which G. H. was plaintiff and the 

said A. B. defendant, was tried before ^, a justice of the peace 

of t^e said -county of ■ , and that, upon the trial of the said cause, 
C. D. appeared as a witness fer and on behalf of said G. H., and was 

then and there duly sworn {or '* affirmed'') by the said , who had 

full power and authority to administer the oath, (or '* affirmation,") that 
the evidence he should give relating to the matter in difi^rence between 
the said parties, should be the truth, the whole truth, and nothing but 
the truth ; and that, upon the trial of said cause, it became a material 
question, whether the said G. H. had sold to the said A. B. ten bushels 
of wheat ; and that, thereupon, the said C. B. being so sworn, as afore- 
said, did then and there, to wit, on the trial of ssud cause, before the 
said , justice, as aforesaid, falsely, willfully, and confuptly de- 
pose, swear, {or '* affirm,") and give in evidence, amongst other things, in 

substance as follows, to wit, that.on or about the day of , 

18 — , the said G. H. did sell to the said A, B. ten bushels of wheat, 
whereas, in truth and in feet, the said G. H. did not, on or about the 
day of , 18 — , or at any other time, sell to Uie said 
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A. B. ian bushels of wheat, or any other quantity of wheat. (Oonclude 
as befi»re, page 168.) 

JFbr subornation of perjury, 

(Commence as before, page 168 ;) that on, &;c., at, &c., in the 
county aforesaid, a certain cause, in which G. H. was plaintiff, and 

A. B. was de&ndant, was depending before , a justice of the peace 

of the said county of , and whilst the same was depending, to wit, 

on the day of ^ in the year aforesaid, in the county aforesaid^ 

C. p., wickedly contriving and intending to prevent the due course of 
law and justice, and to aggravate the said A. B., the defendent in the 
said cause, and to subject him to Uie payment of a large sum of money 
and heavy costs, did, wickedly and corruptly, subject, suborn, and pro- 
cure one E. F., to be and appear as a witness at the trial of the 
said cause, for and in behalf of the said G. H., the plaintiff, and upon 
the trial of the said cause, &lsely, wickedly, and corruptly, to swear 

and give in evidence to and before the said , justice of the peace, 

as. aforesaid, certain matters, material and relevant to the matters in 
issue in said cause, in substance as follows, to wit, that on or about the 

day of , 18 — , the said G. H. sold and delivered to the said 

A. B., a horse, for the consideration of forty dollars, which the said 
A. B. {tfomised to pay in one month from the time of deliveiy of the 
horse, and that the said consideration was not paid at the time of de- 
livery ; whereas, in truth and in fact, the said A. B. at the time of de- 
livery did pay to the said G. H. the sum of forty dollars, the full con- 
sideration for the said horse, and did not promise to pay the same in 
one month firom the time of the delivery thereof: and afterwards, to wit, 

on the day of , 18 — , before the said , justice of the 

peace, as aforesaid, in the county aforesaid, the said cause was tried, 
and upon the trial, the said R F., in consequence and by means, en- 
couragement, and effect of the said wicked and corrupt subornation and 
procurement of the said C. D., did then and there appear as a witness 
for and on behalf of the said G. H., the plaintiff, and was then and 

there duly sworn before the said , fhen being a justice of the peace, 

as aforesaid, and having sufficient and competent power and authority 
to administer an oath, that the evidence which he should give, touching 
the matters in question between the said parties, should be the truth, 
the whole truth, and nothing but the truth ; and the said R F., being 
so sworn, as aforesaid, at the said trial, upon his oath folsely, willfnlly, 
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and oorruptly did depose and swear, among other ihi&gs, in substance 

as follows, to wit, that on or abont the — ^ — day of , 18 — , the 

said G. H. sold and delivered to the said A. B., a horse, for the con- 
sideration of forty dollars, which the said A. B« promised to pay in one 
month from the time of delivery of the horse, and that the said con- 
fflderation Was not paid at the time of delivery ; whereas, in truth and 
in &ct, the said A. B., at the time of delivery, did pay to the said G. H. 
the sum of forty dollars, the full consideration ibr said horse, and did 
not promise to pay the same in one month from the time of the delivery 
thereof ; and whereas, in truth and in &ot, the said C. D., at the time 
he so solicited, suborned and procured the said E. F., fidsely, wickedly 
and corruptly to swear as aforesaid, well knew that the said A. B., at 
the time of the delivery, did pay to the said G. H., the sum of forty 
dollars, the full consideration for said horse, and did not promise to pay 
the same in one month from the time of the delivery. (Oondude as 
before, page 168.) 

For acknowledging a deed in the name of another, Crim. Code, 

Sec 91. 

» 

(Commence as before, page 168;) that on, JDc, at, jtc, in the 
county aforesaid, C. D. did feloniously, and without due authority so to 
do, personate the said A. B., and did then and there feloniously acknow- 
ledge, in the name of the said A. B., before P. K., a justice of the 
peace for said county, a certain deed of land, situate in the said county, 
from the said A. B. to one G. H. (Conclude as before, page 168.) 

For remting an ojficer in the discharge of his duty, Crim. Code, 

Sec 92. 

(Commence as before, page 168 ;) that on, &&, at, &c., in the 
county aforesaid, C. D. did knowingly and willfully obstruct, resist and 
oppose the said A. B., who wajs then and there a constable of the said 
county, in attempting to serve an execution upon the goods and chattels 

ci 6. H., which execution was issued by , a justice of the peace 

of the said county, and delivered to the said A. B., constable, as afore- 
said, to be by him executed, upon a judgment rendered by the said jus* 
tice of the peace, against the said G» H., in fiivor of E. F. (Conclude 
as before, page 168.) 
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Fo9 rescuing a person from cmtody on civil process. Grim. Code, 

Sec. 98. 

(Commence as before, page 168 ;) that on, &c, at,^ &c., in the 

county aforesaid, , a justice of the peace of said county, issued a 

capias against G. H., and delivered the same to A. B., one of the con- 
stables of said county, wherein he was commanded to bring the body 
of the said 0. H. forthwith before the said jusUce of the peace, unless 
fecial bail be entered, then to command him to appear before the said 
justice, on a certain day therein specified, to answer the complaint of 
E. F., for a £ulure to pay him a certain demand, not exceeding one 
hundred dollars ; that aflerwards^ oti the same day, in the county afore- 
said, the said A. B., constable as aforesaid, arrested the said G. H., on 
the said capias, and had him in custody ; and that afterwards, on the 
day and year kst aforesaid, in the county aforesaid, C. D. out of the 
custody of the said A. B., constable, as aforesaid, did unlawfully and 
forcibly rescue the said G. H. (Conclude as before, page 168.) 

For a rescue after conviction* Crim. Code, Sec. 93. 

(Commence as before, page 168 ;) that G. H., at the last March 

term of the circuit court, held in and for the county of , was tried 

upon an indictment then preferred against him for larceny, to wit, for 
foloniously stealing, taking, and carrying away one silyer watch, the 
property of E. F., and found guilty of the matters in said indictment 
charged upon him, by the jury empannelled to try the same, and who 
by their Terdiot said, the said G. H. should be confined in the peni- 
tentiary for the term of two years ; and it was thereupon adjudged by 
the said circuit court, that the said G. H., for the said offense, should be 
imprisoned in ^e penitentiary, at Alton, for the sud term of two years ] 

and was, thereupon, on the day of , 18 — , delivered to , 

Baquire, sheriff of the said county of , in exeoution <^ said judg- 
ment ; and that, afterwards, to wit, on the day of , 18 — , 

in the county aforesaid, and whilst the said G. H. was in the custody of 

the said sheriff, for the cause aforesaid, C. D. in and upon the said , 

Esquire, sheriff, as aforesaid, did make an assault, and him, the said 
G. H., unlawfully and forcibly, from the custody of the said sheriff did 
rescue, and put at large, to go whithersoever he would. (Conclude as 
before, page 168.) 
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Another form for rescue after canmcHon. 

(Commence as before, page 168 ;) that on, &c., at, &;c, in the 
oonnty aforesaid, 6. H., who had been conyicted of Ae crime of bnr- 
gkry, and sentenced to imprisonment in the penitentiary, in Alton, was 

in the custody of , Esquire, sheriff of said county, and whilst the 

said G. H. was in custody, a^ aforesaid, afterwards, to wit, on the 

day of — — , 18 — , in the counly aforesaid, C. D., out of the custody 
of the said sheriff, unlawfully and forcibly the said O. H. did rescue 
and put at large, to go where he would. (Conclude as before, page 
168.) 

For a rescue hefiyre conviction, Crim. Code, Sec. 94. 

(Commence as before, page 168 ;) that G. H.,.on tiie day of 

-, 18 — , hod been arrested by A* B., one of the constables of the 



said county, and was then in the legal custody of the said A. B., as 
such constable, in the county aforesaid, on a charge for an assault and 
battery, committed by the said G. H. upon B. F. ; and C. D., well 
knowing the said G. H. so to be arrested, afterwards, to wit, on the said 
day of , 18 — , in the county aforesaid, the said G. BL, un- 
lawfully and forcibly did rescue and put at large. (Conclude as before, 
page 168.) 

JFhr assisting a prisoner confined in jail to escape, Crim. Code, 

Sec 99. 

(Commence as before, page 168 ;) that on, &o., at, &&, in the 
county aforesaid, C. D. did unlawfully aid and assist one G* H., who 
was lawfully coBunitted to and detained in the common jail of the said 
county, situate in the town of ■, for an offense against this State, 
that 18 to say, for feloniously stealing, taking, and carrying away a cer- 
tain horse, the property of the said A. B., to make his escape from the 
said jail, although the said G. H. did not actually escape. (Conclude 
as before, page 168.) 

For conveying a disguise to a person in jail to fiudlitate his escape, 

(Commence as before, page 168 ;) that on, &c, at, &c, in the 
county aforesaid, C. D. did feloniously convey a certain disguise, to wit. 
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a woman's apparel, to G. H., who was lawfiilly committed to and de- 
tained in the common jail of the said oonnty, in , for a certain 

felony by him conmiitted, that is to say, for felonionsly passing, as trae 
and genuine, ten counterfeit pieces of the silver coin of the United 
States, current in this State, called half dollars, knowing the same to 
be counterfeit, with intent to defraud one £. F. ; with intent thereby 
to &ciSt3t6 the escape of the said G. H. (Conclude as before, page 
168.) 



Ibr the voluntary escape of a prisoner before conviction, against an 

officer, Crim. Code, Sec. 101. 

(Commence as before, page 168;) that on, &e., at, &o., in the 
county afiuresaid, C. D., being keeper of the common jail of the said 
county, and then and there havingfin his legal custody, in said jail, one 
G. H., on a charge of having committed a felony, to wit, for feloniously 
stealmg, taking and carrying away ten hats, the property of one J. F., 
did voluntarily suffer and permit the said G. H. to escape and go at 
large, whithersoever he would. (Conclude as before, page 168.) 



For an officer refusing to arrest a person charged mth a criminal 

offense, Crim. Code^ Sec. 102. 

(Commence as before, page 168;) that on, &;c., at, &;o., in the 

county aforesaid, G. H. was charged upon oath before , a justice 

of the peace of said county, with having committed a criminal offense, 
, to wit, for passing four counterfeit bank bills, purporting to have been 

j issued by , a corporation for that purpose duly authorized by the 

laws of the State of ^ for the payment of five dollars each, know- 
ing the same to have been counterfeited, with intent to defraud one 

A. B., for which offense the said , then and there issued a warrant, 

directed to all sherifis, coroners and constables of said State, requiring 

them to takie the said G. H., and bring him before the said , which 

said warrant was afterwards, to wit, on the day of , 18 — , 

in the county aforesaid, delivered to C. D., then one of the constables 

of the said county of , to be by him executed, and that the said 

C. B. then and there willfully refused to arrest the said G. H. (Con- 
clude as before, page 168.) 
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For campoundinp a criminal offense, Crim. Code, Sec. 108. 

(Commence as before, pa^ 168 ;) that, on, &c., at, &c., in tihe 
county aforesaid, E., tbe wife of 0. H., feloniously stole, took, and 
carried away one silver spoon, of the goods and chattels of C. D. ; 
and that the said C. D. knowing the said felony to have been com- 
mitted, afterwards, to wit, on the day of , 18 — , in 

the county aforesaid, contriving and intending unlawfully and unjustly 
to prevent the due course of law and justice in this behalf, and to cause 
and procure the said E., for the felony aforesaid, to escape with impu- 
nity, unlawfully, and for the sake of gain, did compound the ssud 
felony with the said G. H., tiie husband of the said E., and did then 
and there exact and receive of the said G. H., ten dollars, as a reward 
for compounding said felony, and desisting from all further prosecution 
against the said E. (Conclude as before, page 168.) 



jpbr embracery, by persuading a juror to give his verdict in favor 
of the defendant, Crim. Code, Sec. 106. 

(Commence as before, page 168;) that, on, &c., at, &c, in the 
county aforesud, C. D. knowing that a jury of the said county of 

, was then duly returned impanneled, and sworn to try a cerUun 

issue joined in the circuit court then held according to law, at , 

in and for the county of aforesaid, between E. F. plaintiff, and 

G. H. defendant, in a plea of trespass on the case upon promises, and 
then also knowing that a trial was to be had upon the said issue, on 

the day of , 18 — , in the year aforestud, before said 

circuit court then and there held for the county aforesaid, the said 
C. D., devising wickedly and unlawfully to hinder the due and lawful 
trial of the said issue, by the jurors aforesaid, returned impanneled, 

and sworn as aforesaid, to try the said issue on the day of 

, in the year aforesaid, at , in the county aforesaid, 

unlawfully, wickedly, and unjustly on behalf of the said Q. H., the 
defendant in said cause, did solicit and persuade one S. R., one of the 
jurors of the said jury returned impanneled, and sworn according to 
law for the trial of said issue, to appear, and attend in favor of the 
said G. H., the said defendant, and then and there did say and utter 
to the said S. R., one of the jurors as aforesaid, divers words and 
discourses, by way of conunendation, on behalf of him the said G. H., 
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the said defendant, and dispaiagement of the said E. F., the plaintiff, 
to influence the said S. B., one of the jurors as aforesaid, to give a 
verdict for the said G. H., the defendant (Conclude as before, page 
168.) 

For common Barratry. Crim. Code, Sec. 107. 

(Commence as before, page 168;) that C. D., of the county of 
on the day of , 18 — , and on diyers other 



days and times, as well before as afterwards, was and yet is a common 

barrator, and that he the said C. D., on the said day of 

, 18 — , and on divers other days and times, in the county 

aforesaid, divers quarrels, strifes, suits, and controversies, among the 
honest and quiet citizens of this State, then and there did wickedly and 
willfully stir up and excite, with a view to stir up strifo and contention. 
(Conclude as before, page 168.) 

For maintenance, Crim. Code, Sec. 108. 

(Commence as before, page 168 ;) that C. D., on, &c., at, &c., 
in the county aforesaid, did officiously intermeddle in a certain suit, 
that in no wise belonged to, or concerned the said CD., which was 

then depending in the circuit court in the county of , between 

£. F., plaintiff, and G. H., defendant, in a plea of debt by maintaining 
and assisting the said E. F., the plaintiff, with money to prosecute his 
said suit, with a view to promote litigation. (Conclude as before, 
page 168.) 

For extortion, against a justice for taking greater fees than are 
legally due. Crim. Code, Sec. 109. 

(Commence as before, page 158;) that, on, &c., at, &c., in the 
county aforesaid, CD., then an acting justice of the peace in and for 
the said county, in a certain suit then lately tried and deteimined 
before the said C D. as such justice, wherein A. B. was plaintiff, and 
G. H., defendant, and wherein judgment was rendered against the said 
G. H., C D. did by color of his said office, willfully and corruptly 
extort, receive, and take of and from the said G. H., the defendant, 
the sum of fifly cents, under pretense that the sum was due to him 
as his fee for issuing the summons in said case ; whereas in truA and 



222 8TATSMXNT OV' OFTENBEB. [PaBT 2, 

in hct, the sum of eighteen cents and three fourths only, was legally 
due from the said Gt. H. to the said C. D., as such justice of the 
peace, for his said service in issuing said summons. (Conclude as 
before, page 168.) 



JFbr extortion f against a coristahle for exax^ting money as a fee 

not legally due, 

(Commence as before, page 168;) that, on, &c., at, &c., in the 
county aforesaid, C. D. being then and there one of the constables of 
the said county, did take and arrest A. B., by color of a certain 
warrant commonly called a bench wamnt, which he, the said CD., 
then and there alleged to be in his possession, and afterwards and 
whilst the said A. B. so remained in his custody, the said C. D., to 
wit, on the day and in the county aforesaid, did willfully, corruptly, 
and extortiyely, and by color of his said office, extort, reoeiye, and 
take of and from the said A. B., the sum of three dollars, as, and for 
a fee due to him the said C. D., as such constable, as he alleged ; 
whereas in truth and in fact no fee was due to the said CD. from the 
said A. B., in that behalf. (Oonclude as before, page 168.) 

For extortion f against a constable for exacting a greater fee than 

is legally due, 

(Commence as before, page 168 ;) that, on, &c., at, &c., in the 
county aforesaid, C D. being one of the constables of the said county, 

had in his possession an execution issued by , a justice of the 

peace in and for the said county, in favor of £. F. against G. H., by 
which execution the said C D. as constable as aforesaid, was com- 
manded to make of the goods and chattels of the said G. H., the sum 
of twenty dollars debt, and two dollars costs ; and afterwards, to wit, 
on the day and in the county aforesaid, the said C D. by color of his 
said office, did willfully, corruptly, and extortively demand, take, and 
receive of, and from the said G. H., as a foe for his services in collect- 
ing the amount due on the said execution, the sum of five dollars ; 
whereas in truth and in foot the sum of two dollars only, was legally 
due from the said G. H. to the said C D., as such constable, as afore- 
said, in that behalf. (Conclude as before, page 168.) 



OhAP. 4.] STATEMENT OT OIFENSSS. 223 

TI. OFFENSES AGAINST THE PTTBLIG PEACE AND TRANQUILITT. 

Fw disturbing the public pioce. Grim. Code, Sec. 112. 

(Commence as before, page 168;) that CD. and E. F., {if more 
than two, say, ''together with divers other persons, to the said A. B. 

unknown,") at , in the county aforesaid, at a late and unusual 

hour of the night of the day of , 18 — , unlawfully and 

willfully did assemble and meet together, and being so assembled and 
met together, did then and there unlawfully and willfully, by loud and 
unusual noises, disturb the peace and quiet of the family of the said 
A. B. (Concludeas before, page 168.) 

For distarbing the peace f and not dispersing on being commanded. 

Grim. Code, Sec. 118. 

(Commence as before, page 168 ;) that G, D. imd E. F. (if more than 
two, say, " and divers other persons to the said A. B. unknown,") on the 
day of , 18 — , at , in the county aforesaid, did unlaw- 
fully assemble and meet together for the purpose of disturbing the public 
peace ; and that afterwards, to wit, on the same day and at the place 
aforesaid, ■ , one of the justices of the peace of the said county, 
desired and commanded ail persons then and there assembled, imme* 
diately to disperse, and notwithstanding the said desire and command 

of the sfud , justice of the peace as aforesaid, the said G. D. 

and E. F., (and said divers other persons,) did then and there unlaw- 
fully, riotously and tnmultuously, and to the disturbwace of the public 
peace, remain and continue together for the space of one hour after 
such desire and command made by the said , justice of the 

peace as aforesaid. (Conclude as before, page 168.) 

For an unlawful assembly. Grim. Code, Sec. 115. 

(Commence as before, page 168;) that, on, &;c., at, &c., in the 
county aforesaid, G. D. and E. F. unlawfully did assemble together, 
to pull down, remove, and destroy a certain dwelling house, in the 
possession of the said A. B., and having so assembled for the purpose 
aforesaid, did separate without doing or advancing towards it (Con* 
elude as before, page 168.) 
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For a rout Grim. Code, Sec. 116. 

(Oommence as before, page 168;) that, on, &c, at, &c., in the 
county aforesaid, C. D. and E. F., upon a common cause of quarrel, 
unlawfully and riotously did assemble together, to break, pull down, 
and remove the fences upon the land then and there in the peaceable 
possession of the said A. B., and then and there unlawfully and riot- 
ously did advance to break, pull down, and remove said fences. (Con- 
clude as before, page 168.) 

For a riot, Crim. Code, Sec. 117. 

(Commence as before, page 168 ;) that, on this present day, at 
-, in the county aforesaid, C. D. and E. F. did unlawfully and 



riotously assemble together, to disturb the peace, and being so assembled 
together, in and upon the said A. B. with force and violence did make 
an assault, and him the said A. B. then and there did beat, wound, 
and ill treat. (Conclude as before, page 168.) 

Another form for a Riot, 

(Commence as before, page 168 ;) that on, &c., at, &e., in the coun- 
ty aforesaid, C. D, and E. F. {if more Hian two^ $ay, **• together with 
divers other persons to the said A. B. unknown,'') unlawfully and riot* 
ously did assemble together to disturb the peace, and being so as- 
sembled together, a certain building and out house, in the possession 
and lawful occupation of the said A. B., then and there, with force and 
violence, did break, pull down, remove and destroy. (Conclude as 
before, page 168.) 

Another form for a Riot* 

(Commence ieis before, page 168 ;) that on the day of 

last, at -, in the county aforesaid, C. D. and E. F. 



did unlawfully and riotously assemble together to disturb the peace, and 
being so assembled together, the dwelling house of the said A. B., there 
situate, then and there, with force and violence, did break and enter, 
and then and there with force and violence, put, cast, and throw divers 
goods and chattels of the said A. B., to wit, (here set out the goods,) 
then being in the said dwelling house, from and out of the same. (Con- 
clude as before, page 168.) 
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TU. OfFBNSIS AGAINST THE PUBUO MORAUTT, HBALTH AND POLICS. 

Fw bigoMp, agatfut the kushemd, Crim. Code, Sec. 121. 

(Oommence as before, page 168 ;) that on, &c., at, &c., in the 
coanty aforesaid, C. D., being then married^ and then the husband of 
E. D., feloniously did many and take to wife, L. M., the said E. D., 
his firmer wife, being then aHve. (Conelude as before, page 168.) 

For bigamy y against the wife, 

(Commence as before, page 168 ;) that on, &c., at, &;c., in the 
county aforesaid, R D:, being then married, and then the wife of C. 
D., feloniously did marry and take to husband, L. M., the said C. 
D., her former husband, being then aliye. (Conclude as before, page 
168.) 

For a singh person marrying the wife of another, Crim. Code, 

fieo. 122. 

(Commence as before, page 168;) th^tt on, &c., at, &c., in the 
county aforesaid, CD., being then unmarried, feloniously and knowingly 
did many and take to wife, L. M-, being then married, and then the 
wifeofG. M. (Conclude as before, page 168.) 

For incest Crim. Code, Sec. 125. 

(Commence as before, page 168;) that on tlie day of 

last, at ^, in the county aforesaid, C. D. did felonious- 



ly intermarry ynik 0' D*, then bemg sister of the said C P. (Conclude 
as before, page 168.) 

Against a father cohabiting with his daughter, Crim. Code, 

Sec. 126. 

(Commence as before, page 168 ;) that on the ' ■ day of 

last, at , in the county aforesaid, C. D. did rudely and 



licratiottsly cohabit with G. D., his daughter. (Conclude as before, 
page 168.) 

For living in an open state of adttUery, Crim. Code, Sect 123. 

(Commence as before, page 168 ;) that 0. D., on the — — day 
of . instant, and for a long time previous thereto, to wit, for 
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three montb3 preyious thereto, at , in the county aforesaid, did wrongs 

fully, lewdly and lasciviously, in an open state of adultery, live with Q. 
H., the wife <^ E. H., who was during all that Ume alive. (Conclude 
as before, page 168.) 

For living in an open ttcUe ofJbmiccUion, Crinr. Code, Sec. 128. 

(Commence as before, page 168 ;) that on the »■■ day of 

instant, and for a long space of time previous thereto, to wit, for the 



space of two months previous thereto, at — — , in the county aforesaid, C. 
D. did wrongfully, lewdly and lasciviously, in an open state of fornication, 
live with a certain wonuin, named G. H. (Conclude as before, page 
168.) 

For keeping a disorderly house. Crim. Code, Sec 127. 

(Commence as before, page 168 ;) that ^on the — day of 

last, and from thenbe to this present day, at 



in the county aforesaid, C. D. did keep and m^ntain, and still keeps 
and maintains, a certain comnion ill governed and disorderly house for 
his own lucre and profit, where persons assemble by his encourage- 
ment and permission, and there remain gaming. (Conclude as before, 
page 168.) 

For open lewdness. Crim. Code, Sec 127. 

(Commenee as before, page 188 ;) that C. D., on the day 

of : — instant, at — r-^ — », in the county aforesaid, was guilty of 

open lewdness, by openly, grossly, lewdly and lasciviously, lying on a 
bed with one E. F., a single woman, for the space of four hours. 
(Conclude as before^ page 168.) 

For keeping a lewd house. Crim. Code, Sec 127. 



(Commence as before, page 168 ;) that on the day of 



>- 



185-, and from thence until the present time, at -, in the 

county aforesaid, C. D. unlaw^lly did, and still does, keep and main- 
tain a certain common lewd house, and in said house certain evil dis- 
posed persons, as well as women of dishonest conversation, did cause 
and procure to frequent and come together, and in the said house un- 
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lawfolly did pemit the said men and women, as well in the night as in 
the day, to remain in the practice of fornication. (Conclude as hefore, 
page 168.) 



F()T k9ep%ng an open HppUng house on the SaJthaih. 

(Commence as before, pt^ 168;) that C. D., on the ■ day 

of ^ instant, it being the first day of the week oommoniy called 

the Sabbath, at ^, in the county aforesaid, unlawfully and will- 
fully did keep open a certain tippling house, and for his own lucre and 
gain, in the said house did procure and permit certain evil and iU dis- 
posed persona to remain drinking and tippling. (Conclude as before, 
page 168.) 

Far keeping a common gaming house. Crim. Code, Sec. 129. 

(Commence as before, page 168 ;) that C. D., on the day of 

last, and on divers other days and times, as well before as after- 



wards, at — -—, in the county aforesaid, a certain common gaming 
house there situate, for his gain and profit, unlawfully and injurioudy 
did exercise, keep, have and maintain^ and in the said common gaming 

house, on the said day of ^, and on the said other days and times. 

there unlawfully and injuriously did procure and permit diyers persons to 
frequent and come together to play for money, at a certain unlawful 
game, called billiards. (Conclude as before, page 168.) 

For ohstrueting- the pubUc highway, Crim. Code, Sec. 184. 
(Commence &a before, page 168 ;) that on the day of——, 



185-) and on divers other days and times, as well before as afterwards, 

at , in the county afbresaid, the public highway, then leading 

from , unto the town of , C. D. did obstruct and render in- 
convenient (or *' dangerous'*) to pass, that is to say, divers large pieces 
of timber, then and there put and placed, and caused to be put and 
placed, and the same obstruction, from the said day of afore- 
said, until the day of exhibiting this charge, in and upon the said pub- 
lic highway, to be and remain, has permitted, and still does permit. 
(Conclude as before, page 168.) 
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Far obitructing a common street, Crim. Code, Sec. 134. 

s 

I 

(Commence as before, page 168 ;) that on the day of 



IS^f and on divers other days and timels as well before as afterwards, 

nfc in the county aforesaid, the common street in the town 

of — '■ , called Washington street, C. D: did obstruct and render 

inconvenient to pass, that is to say, divers cartloads of filth and rubbish 
then and there did put and ^la^e, and cause to be put and placed, to 
the great ineonyenience of the citizens of the said town and of the 
said State, so that they could not freely pajss and repass along the said 

street, and fipom the said day of ■ — aforesaid, until the 

day of exhibiting this charge, has permitted, and still does permit, the 
said obstruction to be, lie and remain. (Conclude as before, page 168.) 

For selling unwkdlesome provisions. C^. Code, Sec. 135. 

*( Commence as before, page 168;) that on, &c., at &c., in the coun- 
ty aforesaid, C. D. did knowmgly sell to the said A. B. a quantity of 
diseased and unwholesome provisions for meat, thai is to say, one hun- 
dred pounds of the flesh of a diseased ox, knowing the s^ ox to have 
been diseased, and without making it known to the ^aid A. B. (Con- 
clude as before, page 168.) ' 

Another form for selling iunffholesome provisions. 

(Commence as before, page 168 ;) that on, &c., at, &o.^ in the 
county aforesaid, CD. did knowingly sell to the said A B. a certam 
quantity of diseased and unwholesome provisions for meat, that is to 
say, one hundred pounds of diseased and unwholesome pork, knowing 
the same to be diseased and unwholesome, and without making it 
known to the stud A. B. (Conclude as before, page 168.) 

For defacing notices. Crim. Codfe, Sec. 137. 

(Commence as before, page 168;) that on, jcc, at, i&ic., in the 
county aforesaid, A. B., one of the constables of the said county, had 

in his hands an execution, issued by -^ , a justice xtf the peace of 

said county, upon a judgment then lately entered by him in &vor of 
£. F. plaintiff, agamst G, H. defendant, by which execution the said 
A. B., constable as aforesaid, was commanded to make of the goods 
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and chattels of the mid G. H. the sum of tiiirty dollass debt, and two 
dollars costs, and for the purpose of making the same, the said A. B., 
constable as aforesaid, by yirtae of said execution, afterwards, to wit^ 
on the ; day of ^ 185-, levied upon the goods and chat- 
tels of the said G. H., and afterwards, on the same day and in the 

county aforesaid, appointed the day of -n , at — o'clock 

in the noon, as the time for the sale, by advertisement thereof in 

writing, posted up at three of the most public places in the said county, 
one of which advertisements was posted on the outer door of the house 

of , innkeeper in said county ; that on the day of , 

1851, C. J), did intentionally tear down and destroy the said adver- 
tisement so posted up, before the expiration of the time for which by 
law it was to remain so posted up. (Conclude as before, page 168.) 

Ihr having tools with which to break into a dweUtng house j Sfv, 

Crim. Code, Sec. 189. 

(Commence as before, page 168 ;) that on the night of the ■ ■ 

day of , 185-, near the store occupied by A. B., containing 

valuable property, situate in the town of , in the siud county, 

0. D. was found, having upon him and in his possession, a pidc-lock, 
crow, and bit, with intent then and there foloniously to break and 
enter the said store. (Conclude as before, page 168.) 

For having weapons with intent to assatdt, Sfc, Crim. Code, 

Sec. 139, 

(Commence as before, page 168;) that on, &c., at, &c., in the 
county aforesaid, C. D. had in his possession and upon him a certain 
offensive weapon, to wit, a pistol, with intent to assault the person of 
the said A. B. (Conclude as before, page 168.) 

For disinterring the dead. Crim. Code, Sec. 141. 

(Commence as before, page 168;) that on, &c., at, &c., in the 
county aforesaid, C. D. did unlawfully and indeoently open the grave 
where the body of G-. H., deceased, had there lately been deposited, 
and the body of the said G. H., deceased, from the said grave did 
then and there remove for the purpose of dissection, without the knowl- 
edge and eonsent of the near relations of the said deceased. (Conclude 
a^ before, page 168.) 
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Far voting more than once ai an ekcHon, Grim. Code, Sec. 142. 

(Commenoe aa before, page 168 ;) tbat at a general electioti beld on 

tiie first Monday of Augnst last, (it being the day of August,) in 

and for the county of , in the several precincts (or ** town- 
ships") of the said county, for the purpose of electing county officers* 
C. D., being an elector in said county, did appear at tlie place of hold- 
ing said election in precinct (or " township,") and did then and 

there vote for, and mention by name E. F. as the person whom he in- 
tei^ded to vote for to fill the office of aheriif of said county to be filled 
at said election, and cause his name and vote to be entered by the 
clerks of said election in said precinct or ('* township") for the said 
£. F. for sheriff as aforesaid ; and the said C. D. being a person re- 
gardless of the rights of the people, and of the freedom and purity of 
elections in this State, afterwards, on the said first Monday last, did 

appear at the place of holdup said eleclion in ■ ■ ■ precinct (or " 

township") in said county, and did then and there again vote for» and 
mention by name the said E. F., as the person he intended to vote far 
te fill the office of sheriff, to be filled at said election, and cause his 
name and vote to be entered by the clerks of said election for the said 
E. F. for the office of sheriff as aforesaid, contrary to the form of the 
statute in such case made and provided. (Conclude as before, page 
168.) 



Vm. OFFENSES CO&IMrrTEI) BY OUEATS, 8WINDLEB8, AND OTHER 

FRAUnyLEKT PEBSONS. 

For fraitdulentfy convetftng property, S^c. Crim. Code, Sec. 151. 
(Commence as before, page 168;) that on the day of. , 



186-, at ', in the county aforesaid, C. D. being the owner in 

fee of a certain tract of land situate, lying and being in the said 
county, bounded and described as follows, to wit, (describe the land) 
being then and there indebted to the said A. B. in a hu^ sum of 
money, to wit, the sum of 9ne hundred dollars, for the collection of 
which the said A. B. had then lately commenced a suit in the circuit 

court of r county against the said C. D., he, the said C. D., did 

unlawfully and fraudulently convey the said land to G. H., with intent 
to hinder, delay and defeat the said A. B. in the ooUectlQu of his said 
debt (Conclude as before, page 168.) 
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Jbf swindUnff, GAm. Code, Sec. 152. 

(Commence as before, page 168 ;) that on, &e., at, &;c., in the 
county aforesaid, C. D., by a certain fiike representation, to wit, that 
he was worth the sum of five thousand dollars after the payment of 
eyeiy debt he owed, therein obtained a credit of one month for the 
price of divers goods and chattel^, to wit, five horses of the value of 
^lliree hundred dollars, then and there sold and delivered to hun by the 
said A. B., with intent then and there to defraud the said A. B. of the 
same ; when in fiiot the said C. D. then and there, as he well knew, 
was entirely insolvent and unable to pay for said horses, and by the 
said &lse representations, and obtaining the ctedit aforesaid, the said 
C. B. did defraud the said A. B. of the said goods and chattels. 
(Conclude as before, page 168.) 

^ar obtaining goods, ^o., bg fake pretenses* Crim. Code, Se6. 153. 

(Commence as before, page 168 ;) that on, &c., at. &;c., ui the 
county aforesaid, CD., knowingly and designedly, by a certain frilse 
pretense, to wit, by &lsdiy pretending that G. H. had in his hands a 
larjge simi <^ money, belonging to him, he, the said C. B., did obtain 
from the said A. B., divers goods ^d chattels, to wit, ten cows and 
six oxen, by giving in payment for the same his order upon the said 
6. H., whereby he required the sidd 0. H. to pay to the said A. B. 
the sum of one hundred and fifty dollars, one week after the date thereof, 
mth intent thereby to cheat and defrtiud the said A. B. ; when, in fact, 
the said G. H. had no ioQoney in his hands belonging to the said CD., 
and did not, and would not pay the said order when it became due, or 
at any othiQr time. (Conclude as before, page 168.) 

for frcmdulenthf selling land a second time, Crim. Code, Sec. 154. 

(Commence as before, page 168 ;) that on, &c., at, &c., in the county 
aforesaid, C. D. did enter into an agreement in writing with G. H., to sell 
and convey to the said G. H. , for the consideration of five hundred dollars, 
to be paid three months after the date of the sEud agreement, all that certain 
piece or parcel of land, situate in said county, and bounded as follows, to 

wit, (here describe the land); and that afterwards, to wit, on the day 

of- , 18 — , and while the said agreement was in force, in the county 

aforesaid, for the con^deratbn of five hundred dollars, he, the daid 
C. p. did, knowingly md fraudulently, dispose of and convey the 
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same land to the teid A. B.* oontraiy to the form of the statute in sach 
case made and provided. (Conclude as before, page 168.) 

For selling by fqhe weights, SfC. Crim. Code, Sec. 1,65. 

(Commence ae before, page 168 ;) that on the day of — ^-^, 

18 — , and fix)m thence nntU the time of making this charge, C. D. 
was a grocer, engaged in buying and selling divers goods, wares and^ 
merchandise, and did keep in his shop folse wdghts, for weighing goods, 
wared and merchandise, by him sold, which caused ihem to appear of 
greater weight, to wit, of a greater weight by one ounce in every pound 
of goods weighed, than the real and true weight thereof; and during 
that time did then and there knowingly sell to divers ckizens of this 
State, divers goods, wares and merchandise, weighed with said hUse 
weights. (Conclude as before, page 168.) 

For destroying a bridge, Sfc, Crim. Code, See. 156. 
(Commence as before, page 168 ;) that on the day of ; 



18—, C. D. did^ willfully and ipaliciously, and for mischief, cut down 

a certain common bridge, then being over the river, commonly 

called the bridge, tying and being in the county of ; con- 

traiy to the form of the statute in such case made and provided. 
(Conclude asbefore, page 168.) 

Anotiier form for destroying property, 

(Commence as before, page 168;) that on, &;c., at, &c.,.in the 
county aforesaid, three stacks of hay, of the value of twenty dollars, 
the property of the said A. B., willfully and maliciously, and for mis- 
chief, did set fore to, bum and destroy ; contrary to the form of the 
statute in such case made and provided. (Conclude as before, page 
168.) . , 



IX. FBAUDULENT AND MAUCIOUS MISCHIEF. 

For suspicion of girdling fruit trees, Crim. Code, Sec. 156. 

(Commence as before, page 168 ;) that on the — • — day of 
18 — , a large number of fruit trees, to wit, twenty apple trees, stand- 
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ing and growing upon the lands of the sai^ A. B., situaie at , in 

the county afoiesaid, were for miacbief, wiUfiilly and maliciously ^rdled ; 
and that he. the said A. B. has jnst and reasonable ground to suspect, 
and does suspect, that C. D. did, willfully and maliciously, and for mis- 
chief, girdle the same. (Conclude as before, page 168.) 

For m(dic%ously hilling an ox, Sfc. Crim. Code, Sec. 156. 
(Commence as before, page 168 ;) that on the day of , 



18-^, at J in the county aforesaid, C. D. did, unlawfully, willfully 

and maliciously, and for miscbief, kill a certain ox, belonging to the 
said A. B. (Conclude as before, page 168.) 

For fuspicion of maUdouthf disfiguriTig a horse. 
(Commence as before, page 168 ;) that on the day of -^ , 



18 — , at i, in the county aforesaid, a' certain horse of him, the 

said A. B., was for mischief, wantonly and maliciously ^sfigured, that 
is to say, the ears, mane and hairs of the tml of the said horse, were 
cut off; and that he, the said A. B. has just and reasonable grounds 
to sugpedt, and does suspect, that C. J), did, unlawfully, wantonly and 
maliciously, disfigure the said horse. (Conclude as before, page 168.) 

For setting on fire prairie, Sfc. Crim. Code, Sec. 158. 

/ 

r 

^, I 

(Commence as befbre, page 168 ;) that on the day of ■ ■ , 



18 — , C. D. did, wiMiUy and intentionally, set fire to the prairie in 

r*- precinct, {or ** township,'') in the county of , in an 

inhabited part of this State ; contrary to the fbrm of the statute in 
such case made and provided^ (Conclude as before, page 168.) 



j 
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CHAPTEE V. 



OF PROCEEDINGS IN RELATION TO THE OBSERVANCE AND 
SURETY OF THE PEACE AND GOOD BEHAVIOR. 

The duty of a^ justice of the peace) under this head, consists in oonh 
pelling persons threatening to commit certain crimes, to give sureties to 
keep the peace, or, in default thereof, committing them to prison.^ 

Surety of the peace consists in bemg bound with one or more sureties, 
in a recognizance or obligation to the people, entered on record, and 
taken in some court, or by some judicial officer ; whereby the parties 
acknowledge themselves to be indebted to the people in the sum re- 
quired, with a condition to be void and of no effect, if the party com- 
plained of shall appear in court on such a day, and not depart the same 
without leave, and in the mean time to keep the peace towards the peo- 
ple of the State, and particularly towards the person requiring such 
aecnrity." 

It is provided by statute,' as we have already seen,^ that justices of 
t&e peace, in their respective counties, shall jointiy and severally be 
conservators of the peace, within their respective jurisdictions, and have 
power to cause to be brought before them, or any of them, all persons 
who shall break the peace, and commit them to jail, or admit them to 
bail, as the case may require, and to cause to come before them, all 
persons who shall threaten to break the peace, or shall use threats 
against any person within this State, concerning Ids or her body, or 
threaten to injure his or her property, or the property of any person 
whatever ; and also all such persons as are not of good &me ; and the 
said justice of the peace, being satisfied by tibe oath of one or more 
witnesses, of his or her bad character, or that he or she has used threats, as 

(1) Barb. Cxlm. L. 600. (2) 4 Bl. Com. 268. 

(8) Ber. St&t. 190, See. 301. (4) AnU^ p. 157. 
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aforeaaid, mufit oanae sueli person or persons to give good securitj for 
the peace, or for their good behavior towards all the people of this 
State, and particularly towards the individual threatened ; and if any 
person against whom such proceedings are had, shall fail to give a re- 
cognizance with sufficient security, it will be the .duty of the justice of 
the peace, before whoin he or she shall be brought, to commit such per- 
son or persons to the jail of the proper county, until such security be 
given, or until the next term of the circuit court. The justice must 
also take recognizance for the appearance of all witnesses at such courts. 
All recognizances taken fan pursuance of tl;^ foregoing provisions, must 
be returnable to the. next circuit court, to be holden in the proper county, 
where all such recognizances will be renewed or dismissed, as the said 
circuit court may, upon examination of the witnesses, deem to be just 
and right. . 

Farm of Warrant for the Peace. 
Statb of Illinois, 



COONTT 



)IB, ) 



i 



The People of the J^aie of IJUnoie to any Oonstatie of said County: 

Whereas A. B. of '• — , in the said county, hath this day 

personally appeared before L. M., Esquire, one of the justices of the 
peace, in and for the said county, ^d made oath that he is afraid 
C. B. will beat, [wound, maim, or kiU] him, for that the said C. D. 
hath lately assaulted him with a larse knife, and threatened to plunge 
it through his heart, and to kill him at any rate, and hath demanded 
security for the peace against the said C. D., and the said justice of 
the peace being satisfied by the oath of the said A. B., that the said ' 
C. D. has used threats as aforesaid, and that there is just cause to 
fear the execution thereof by him : 

We therefore command you, that immediiktely upon the receipt hereof, 

you bring the said C. D. before the said justice, at his office in , 

in said county, to give good and sufficient security, as well for his 
personal appearance at the next term of the circuit court to be held in 
and for said county, on the first day thereof, as also for his keeping 
ibe peace in the mean time towards all the people in thi^ State, and 
particularly towards the said A. B. 

Witness the said L. M., Esquire, at , in the said county, 

the day of , 18 — . 

L. M., 
Justice of the Paaoe. 
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Form of Warrant for good behavior. 
State ov Ilunois, 



County 






3rA« People of ike &ate oflUtnois to any ConstaUe of said County: 

Whereas A. B. hath this day personally appeared "before L. M., 
Esqtiu;^, one of the justices of the peace in and for the said ooonty, 

and made oUth that he is afraid that C. D., of , in said county, 

mil bum his house, {or ** kill his cattle," or other injury threatened 
to the property^ according to the fojcts^) ibr that the said C. D. has 
lately threatened to biun his house, (or ''kill his cattle, &c.") and 
hatii demanded security for the .good behavior against the said CD.; 
and the said justice of the peace being satisfied by the oath of the said 
A. B., that the said C. D. has used threats, as aforesaid, and that 
there is just cause to fear the execution thereof by him : 

We therefore conunand you, that immediately upon receipt hereof, 
you bnng the said C. D. before the said justice in m , in said 
county, to give good and sufficient security, as vrell for his personal 
appearance, at the next term of the chrcuit court to be held in said 
ooun^, on the first day thereof, as also for his being of good behavior 
m the medatime,. towards all the people of this State, and particularly 
' towards the said CD. 

Witness the said L. M., Bsqtiire, at , in the ssud county, the 

day of :, 18 — . 

L, M., 

Justice of the Peace. 

Form of Warrant for pea/ie op good behavior ^ on oath of two or 

more witnesses. 



Stath oi" Illinois,) 
— ^ County, ) 



«s. 



The People of the State of Illinois to any Constable of said County: 

Whereas A. B., hath this day personally appeared before L. M., 
Esquire, one of the justices of the peace in uid for the said county, 
and made oath that he is afraid that the said C. D, will beat him, 
[wound, maim, kill, or do him some bodily hurt,] hr that the said 
C. D. hath lately threatened to beat him, [wound, maim, kill, or do 
him some bodily hurt,] and hath demancled surety for the peace, {or 
''for the good behavior'') agamstthe said C. D. ; (or "that he is 
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afraid tbat the said 0. D. will bum his hooae, {or "kill his catUe,") for 
that the said C* D. hath. lately threatened to bum his house» (or *' kill 
Us cattle/') and hath demanded securi^ for the good behavior agaipst 
the said CD.) And the said justice of the peace being satisfied, by 
the oaths of the said A. B. and of 0. H. and I. J., that the said C. P. 
has used threats as a^nresaid, and that there is just cause to fear the 
execution thereof: 

We therefore command you, that immediately upon the receipt 
hereof, you bring the said 0. D. before the said justice,' at his office in 
the town of — — — , in the said county, or before some other justice of 
the peace of the sud county, to give good and sufficient security, as well 
for his personal appearance at the next term of the circuit court, to be 
held in said county, on the first day thereof, as also, for his keeping 
the peace, (or " for his being of good behavior") in the mean time, 
towards all the people in the State, and particularly towards the said 
A. B. 

Witness the sud L. M., £squire, at - ^ — , in the said county, 

the day of , 18 — . 

L. M., 
, Justice of thd Peace. 



Form of Warrant for good behavior against a person not of 

good fame. 



1 State OF Illinois, 



County 



■■■}» 



The Peoph of the State of Illinois to any Constable of said Countg : 

Whereas we are given to understand, by the information and testi- 
mony of A. B. and G. H., under oath, this day taken b^reL. M., 
Esquire, one of the justices of the peace in and for the said coun^, 

that C. D. of , in the said county, is not of good fome, but an 

evil doer, (a/ ** a rioter, barrator, &e,,'* or any one of these or the like 
causes ^) and a common disturber of the peace, and have demanded 
that the said C. D. be required to give security for. Us good behavior; 
and the said justice of the peace being satisfied by the oath of the said 
A. B. and Q. H. of the bad character of the said C. D., and that he 
is not a person of good fame : 

Therefore, we command you, that immediately upon receipt hereof, 
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you bring the said G. D. befi)re the said jastice, at his office in the 
town df ■ ' ■ , in the said county, to giVo good and sufficient security, 
as well for his personal appearance at the next circuit court' to be held 
in and for the said county, on the first day thereof, as also, for his 
being in good behavior in the mean time, towards aH the people of this 
State, according to the form of the statute in such (iaso made and 
provided. 

Witness the said L. M.,' Esquire, at , in the said county, 

the day of -V—, 18 — . 

L. M., 
Jusi^ce of the Peace. 



Form of JRecognizanee for the peace of good behavior, 
Statb 07 Illinois, 



County 



JIS,*) 



Be it remembered that on this day of , 18 — , C. D. 

of • , and in the said county, and E. F. and I. J. of , in 

the said county, personally come before mc, L. M., Esquire, ode of 
the Justices of the peace in said county, and severally and respectively 
acknowledge themselves to owe to th^ people of the State of Illinois, 

to wit, the said C. D. the sum of dollars, and the said Ei F. 

the gum of • dollars, and the said I. J. the sum of dol- 
lars, to be respectively made and levied of their several goods and 
chattels, lands and tenements, to the use of the said people, if default 
shall be made in the condition following : 

The condition of this recognizance is such, that if the said G. D. 
shall personally be and appear at the next circuit court to be held in 

and for the said county of , on the first day thereof, to do and 

receive what shall then and th^re be aijoined on him by the court, and 
in the mean time, shall keep the peace (or *' be of good behavior ") 
towards all the people of this State, and particularly towards A. B., 
then this recognizance to be void, else to remain in full force. 

Taken, subscribed and acknovdedged, \ C. D. 

the day and year first above written, f E* F. 

before me, L. M., ( I- J* 

Justice of the Peace. ) 
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Form of Mittimtis for want of Sureties. 
State ov Illinois, 



County 



;"•}- 



Hie People of ^ State of lUinois to any Constable of the said 
County f and to the- Keeper cf (he Common Jail of said^ County: 

Whereas, A. B. lately appeared before L. M., Esquire, one of the 
justices of the peace of the said county, and made oath that he is afraid 

that C. D., of , in said county, will [beat, wound, and kill hun, ' 

for that the said C. D. hath lately assaulted him with a larg^ knife^ and 
threatened to plunge it through his heart and to kill him, at any rate,] 
(or ** bum his house^ for that the said C. D. hath lately threatened to 
bum h|s house, and has actually attempted to set fire to the same,'* or, 
if fyr any other cause ^ here set it forth,) and the said justice of the 
peace, being satisfied by the oath of the isaid A. B., (if there are two 
witnesses, then say, '* oaths of \he said A. B. and E. F.,'') that the 
said C. D. has used tlureats, as afi)resaid, has caused the said C. D^ this 
day to be brought before him, and required him, the said C. D., to give 
good and sufficient security, as well fi)r his personal appearance at the * 
next term of the circuit court, to be held in and for the said county, 
on the first day thereof, as, also, in the ihean time, for his keeping the 
peace (ew ** being of good behavior ") towards all the people of this 
State, and particularly towards the said A. B. ; and, whereas, he, the 
said CD., hath refused, and doth now refuse, before the said justice of 
the peace, to find such security : 

We, therefore, command you, the said constable, forthwith to convey 
the said C D. to the common jail of the said county, and him deliver 
to the keeper thereof; and you, the said keeper, are hereby required to 
receive the said C. J), into your custody, in the said jail, for the want of 
sureties, and him there safely keep until he shall be discharged by due 
course of law. 

Witness the said L. M., Esquire, at ^, in the said county, the 

day of ; , 18 — . 

L. M., 
Justice of the Peace. 



• • 
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Form 4>f Liberate t to discharge one committed for want of Sureties. 

Statb ov Illinois,) 
County, ) *' 

The People of the State of Illinois to the Keeper of the Common 
Jail of scdd County : 
Whereas, CD., who is now m the common jail, in yo\^ custody, at 

Ihe suit of A. B., of , ip. said county, foi: not giving good and 

sufficient security, as well for his personal appearance at the next term 
, of the circuit court, held in the said county, on the first day thereof, as, 
also, for his keeping the peace, {or, ** being of good behavior,"} in the 
mean time,, towards all the people of. this State, and particularly 
' towards the said A. B., hath given before h, M., Esquire, one of the 
justices of the peace in the said county, good and sufficient securities 
thait he will personally a^^ar at the next circuit court, to be held in 
and for the said county, on the first day therec^, and will well and truly 
keep the peace, («r, '' be of good behavior,") in the meantime, towards 
all the people of this State, and particularly towards the said A. B. : 

We, therefore, comoland you, that if the said C. D. do remain i& the 
said jail, for the said cause, and none other, then you forbear to detain 
him any longer, but that you deliver him thence, and suffer him to go 
at l^ge, and that upon the penalty that will fall thereon. 

Given under the hand and seal of the said justice, at , in the 

said county, the day of , 18 — . 

L. M., / P. [seal.] 
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CHAPTER VI. 



OF FUGITIVES FROM JUSTICE. 

Rev. Stat^ 262, Sec. 4. ** Whenever any person within this State 
shall be charged, npon the oath or affirmation of any credible witneiss, 
before any judge or jostice of the peace, with the commission of any 
mnrder, rape, robbery, burglary, arson, larceny, forgery or counterfeit- 
ing, in any other State or territory of the United States, and that the 
said person hath fled from justice, it shall be lawful for the siud judge 
or justice to isAie his warrant for the apprehension of said person. If, 
upon examination, it shall appear to the satiefection of such judge or 
JQstioe, that the said person is guilty of the offense alleged against him, 
it shaQ be the duty of the said judge or justice to commit him to the 
Jul of the county ; or, if the offense is bailable, according to the laws 
of this State, to take bail for his appearance at the next circuit court, 
to be holdeii in that county. It shall be the duty of the said judge or 
justice to reduce the examination of the jvisoner, and those who bring 
him, to writing, and to return the same to the next circuit court of the 
county where such examination is had, as in other cases ; and shall also 
send a copy of the examination and proceedings to the executive of this 
State, so soon thereafter as may be. If, in the opinion qf the execu- 
tive of this State, the examination so furnished, contains sufficient evi- 
dence to warrant the finding of an indictment against such person, be 
flhall forthwith notify the executive of the State or territory, where the 
crbne is alleged to have been committed, of the proceedings which have 
been had against such person, and that he will deliver such person on 
demand, without requiring a copy of an indictment to accompany such 
demand ; when such demand shall be made, the executive of this State 
shall forthwith issue his' warrant, under the seal of the State, to the 

15 
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sheriff 6f the county where the said person is committed or bailed, com- 
manding him to surrender him to such messenger as shall be therein 
named, to be conveyed out of this State. If the sud person shall be 
out on bail, it shall be lawful for the sheriff to arrest hkn forthwith, 
anywhere within the State, and to surrender him* agreeal;»ly to said 
warrant." 

" Sec. 7. In all cases where complaint shall be made, as aforesaid, 
against any fugitive from justice, it shall be the duty of the judge or 
justice to take good and sufficient security for the payment of all costs 
which may accrue from the arrest and detention of such fugitive ; which 
security shall be by bond, to the cleik of the circuit court, conditioned 
for the payment of costs as above ; which bond, together with a state- 
ment of the costs which may have accrued on the examination, shall be 
returned to the office of the clerk of the cizcmt court ; and, upon the 
determination of the proceedings against such fugitive within that county, 
the clerk shall issue a &e bill, as in other cases, to be served on the 
persons named in the bond, or any of them ; which fee bill shall be 
served ^nd returned by the sheriff, for which he shall be allowed the 
same fees as are given him for serving notices. If the fees be not paid 
on ox befbre the first day of the next circuit court, to be holden in and 
for that county, nor an^ cause then shown why they shofild not be paid, 
the clerk may issue an execution for the same, against those parties on 
whom the fee bill has been served; and when the said fees are collected, 
shall pay over the same to the persons respectively entitled thereto^ 
The clerk shall be entitled to fifty cents for his trouble in each case, be- 
sides the usual taxed fees which are allowed in otiier eases for like ser- 
vices : Nothing herein oontained shall prevent the clerk from instituting 
suits on said bdnds, in the ordinary mode of judicitd proceedings, li he 
shall deem it proper." 

Form of Oath to be administered to Witnesses. 

You do swear thht you will true answers make to such questions as 
may be asked you touching the present complaint against CD. So 
help you God. 

' Form of Bond for Costs, 

Know all men by these presents, that we, A. B., E. F., and G, H., 

of , in the county of , and State of Illinois, are held and 

firmly bound unto Augustus B, Coatee, clerk of the Girouit Court of 
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• 

Lake County, in said State of Illinois, and to his snoeessors in office, 
in the penal sam of ■ dollars, to be paid to the said clerk as afore- 
said, or his successors in office, to which payment well and truly to be 
made, we jointly and severally bind ourselves, our heirs, executors' and 
administrators firmly, by these presents. Sealed with our seals, dated 

this '" day of , in the year of our Lord, one thousand eight 

hundred and fifty . 

Whereas thd said A. B. has this day made complaint, on oal^, 
against CD., before L. M., Esquire, a justice of the peace of the 

said county of Laike^ that the said C. D., oh the ^ day of ^, 

18 — , at-—, in the county of , and State of Wisconsin (set 

out the offense,) and that the said C. D. hath fled from justice, and 
has prayed that a warrant issue for the apprehension of the said C. D. 

Now, therefore, the condition of the obligation m such, that if the 
sidd A. B. shall well and truly pay all costs, which may accrue from 
the arrest and detention of the said C. D., then the obligation to be 
void, otherwise to be and remain in full force and effect. 

Executed and delivered in the ^ [seal.] 

presence of > [seal.] 

L. M., /. P. J [SBAL.] 

Form of Warrant, 

\ Statk op Illinois, \ 

I County. I^" 

I 

[ The People of the State of Illinois to any Constable of said County : 

■ 

i Whereas, A. B. hath this day made complaint on oath, (or ''affirma- 

I tion") before L. M., Esquire, one of the justices of the peace of said 

• coxmty, that C. D., on the day of , 18-r, at , in the 

; county of , and State of Wisconsin, (here set out the offense,) 

and that the said C. D. haih fled from justice : ' 

We therefore command you fbrthmth to take said C. B., and bring 
him before the said L. M., Esquire, to be dealt with according to law. 
Hereof fail not at your peril. 
Witness, the said L. M., Esquire, at — *, in the said county, the 

day of — ^,18—. 

L. M., /. P. [s«AL.J 
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Form of Examinaiion qf Witnesses, 

StATB of iLUNOflS, ) 



Cororr. I 



88. 



The examination of A. B., G. H., and I. J., taken iq)on oath before 
me, L. M., Esquire, a jtustioe of the peace of the said county of JJake, 

on the day of ■ ■■ , 18—, in the presence and hearing of C. D., 

charged before me, by the said A. B. wiH), on the day of , 

18 — , at , in theeonniy of — — , and State of Wisconsiti, feloni- 
ously stealing, thkmg, &o., (^set out t^e offense as in the warrant,) and 
with having fled fix>m justice. 

The said A. B., on the part of the prosecution, on hisoath aforesaid, 
before me, the said justice, in the presence and hearing of said C. D., 
saith. \Set forth the evidence of A. B*) 

The said (j. H. , on the part of the prosecutio9> on liis oath a&resaid, 
before me, the said justice, in the presence and hearing of said C. D., 
saith. (JBTcTtf set forth the evidence s>f 0. H,) 

The said I. J., on the part of the siud C. D., on his oath aforesaid, 
before me, the said justice, in. the presence and hearing of the said C. 
D., saith. i^Here set forth the evidence of I, J,) 

Taken before me the day and^ A. 6. 

year first above mentioned. > G. H- 

L. M., ./: P. J I. J. 

Form of Examination of Prisoner. 



Statb of Iuinois, 
County, 



} 



The examination of C. D., taken before me, L. M., Esquire^ a jus- 
tice of the peace, of the said county, on the — day of , 18^, 

the said C. D. being charged by A. B., with {set out the offense and 
fleeing from justice y as in the examination of witnesses.) He, the said 
G* D., upon his examination now taken before pse, saith that. (^Here set 
out the prisoner's statement,) 

Taken before me, the day and 
year first above mentioned. 

L. M., J. P. 
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Form of Certificate to be attached to the examination and proceed- 

inps in the foregoing case. 



Si:atb ov Illinois 
County 



I""}- • 



I, the subecriber, a justice of tbe peace, in and for the county afore- 
said, 4o hereby certify that the above is a tme copy of the examination 
and proceedings had and taken before me. 

L. M., J. P. 

The forms of comnutments, recognizances, &c, heretofore given, in 
cases of the examination of persons charged with a criminal offense, will 
answer in the foregoing case, with slight alterations, to conform to the 
foots. 
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CHAPTEE VII. 

OF SEABCH WARBAiTTS. 

Bev. Stat. 192, Sec. 211. ''It shall be lawfdl fbr any judge or 
justice of the peace, upon complaint made before him upon oath or 
affirmation, that a larceny has been committed, and that the person 
affirming or swearing does yerily believe that the stolen goods or other 
property, are or is concealed in any dwelling house, out-house, garden, 
yard or other place or places, to issue a warrant under his hand, com- 
manding every such dwelling house or place to be searched in the day 
time ; and if any of the goods described in any such warrant, be found 
therein, then that the said goods be seized or brought before the judge 
or justice issuing said warrant. If, upon examination of witnesses 
before the judge or justice of the peace who issued said warrant, it 
shall be determined by such judge or justice, that the goods so brought 
before him have been stolen, it shall be the duty of such judge or jus- 
tice, either to keep possession of, or to deliver, or cause tobe deUvered, 
such goods to the siieriff of the proper county, there to remain until 
the conviction of the thief, or the claimant's right b6 otherwise legally 
aacertsdned. K the thief shall not be indicted at the next circuit court 
after the goods shall be seized, and an action shall not be commenced 
against the person or persons in whose possession such goods shall have 
been found, fbr the recovery thereof, within one monUi after a circuit 
court shall have been held aft^r such seizure, the said circuit court 
shall, at their next session, order such goods to be redelivered to the 
person in whose possession they were found, which order shaU be 
obeyed by the person in whose possession such goods may, at the time, 
be. In case the judge or justice of the peace shall, upon such exami- 
nation as aforesaid, determine that such goods so seized had not been 
stolen, then the goods shall be immediately restored to the person from 
whose possession they were so taken." 
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Form of Search Wiarrant. 



Stats ov Illinois, 



County, 



>*8S. 



7%« People of the t^cUe of lUinois to the Sheriff or any Constable of 
said County :• 

Whereas A. B. hath this day made oomplaint on oath, before L. M., 
Esquire, one of the justices of the peace of the said county, that on 

the day of , 18 — , in the county aforesaid, divers 

goods and chattels of the said A. B., that is to say {describe the stolen 
articles accurately y) were feloniously stolen, taken, and carried away 
by some person or persons unknown, or by C. D., {describe the plane 

with certainly according to the fact,) situate in — ^ ^ in tlie said 

oounty : 

We therefore command you, with necessary and proper assistance, to 
enter in tiie day time into the said dwelling house (the place above 
described,) and there diligently search for th^ said good^ and chattels, 
^nd if the same, or any part thereof, shall be found upon such search, 
that you bring the good^ and chattels so found before the said justice, 
to be disposed of according to law. 

Witness the said L. M., Esquire, at — - — in the said oounty, the 

' ■ day of 1 , 18 — . 

L. M., 
Justice of the peace. 

Form of Warrant for a Witness. 

State of Illinois, \ 
County, j ' 

The People of the State of Illinois to the Sheriff, or to any Constable 
of said County : 

Whereas complaint hath been made on oath before L. M., Esquire, a 
justice of the peace of the said county, by A. B., that (here set ovi the 
larceny and the concealment of property as in the warrant,) and that 
C. D. is a material and necessary witness to be examined concemiiig 
the stealing of the same, and it appearing that said goods and chattels 
have been brought before the said justice : 

We therefore command and roqii^ire you to cause the said CD. 
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forthwith to come before the said justice, to give such information and 
evidence as he knoweth concerning the premises. 

Witness the said L. M., Esquire, at in the county aforesaid, 

this day of , 18 — . 

L. M., 
Justice of the peace. 



Form of Record. 



State ov IuiInois, 



County 



MS,) 



Be it remembered, that on the day of -, 18 — , A. B. 

appeared and made complaint otf oath before L. M., Esquire, a justice 

of the peace of said county, that, on the day of , 18—, 

at , in the said county, divers goods and chattels of the said 

A. B., that is to say, one gold vatch and six silver tea spoons, 
{describe the articles stolen,) were feloniously stolen, taken, and 
carried away by some person or persons unknown, (or " by E. F.,") 
and that he verily believes that the' said goods and chattels, or some 
part thereof, were concealed in. the dwelling house then occupied by 
E. F., {the place describe as in the warrant,) situate in — — , in 
the said county ; whereupon I the said justice issued a warrant to the 
sheriff or any constable of the said county, to enter and diligently search 
the said dwelling {the place describe,) in the day time, for the said 
goods a^d chattels, and if any of them should be found, to seize the 
same and bring them before n^e, to be disposed of according to law. 

That afterwards, on the ■ day of , 18 — , J. K., one 

of the constables of the said county, returned the said warrant, and 
therewith brought before me the goods and chattels therein described, 

whereupon I did immediately, (or "on the day of , 

18 — ,") proceed to the examination of all witnesses produced before 
me, touching the said complaint, and after considering the proofB 
adduced, I did adjudge and determine that the said goods and chattels 
had been stolen, {or *' had not been stolen.,") 

And I did therefore deliver the said goods and chattels to the 
sheriff of the said county, there to remain until the conviction of the 
thief, or the claimant's right be otherwise ascertained, {or if the justice 
keeps the goods, dtc, then say,) 

And I did thereupon retain and keep possession of the said goods 
and chattds, so that they should remain with me until the conviotion 



Gaip. 7.] 8EABCH wAJEojJsm. 249 

of the thief, or the claimant's right be otherwise -ascertamed'. (^ the 
justice determines that the goods, <tc. were not stolen, then say,) 

And did thereupon immediately restore to the said E. F., the said 
goods and chattels, from whose possession they were so taken. 

In Witness whereof, I the said L. M., justice as aforesaid, have 
herennto set my hand, this ■ day of 18—, at — , in the 
connty aforesaid. 

L. M., 
Justice of the Peaoe« 
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CHAPTER VIII. 

OF PROCBEDmOS IN RELATION TO VARIOUS MISDEMEAN- 
ORS, BY I ATTEMPTING TO INFLUENCE ELECTORS; OF 
SABBATH BREAKING, AND OF DISTURBING WORSHIPING 
ASSEMBLIES. 

I. Of Penalties, and Manksb of Proceeding bt the 

Justice. 
U. FoEMS OF Proceeding in case of Sabbath Breaking. 
m. Forms of Proceeding in case of Disturbing Worshipino 

Assemblies. 

I. of penalties and manner of prooeeding bt the justice. 

Rev. Stat. 177, Sec. 143. ** If any person shall by bribery, menace, 
treating, or other corrupt means or deriee whatsoever, either directly 
or indirectly attempt to influence any elector of this State in giving his 
vote at any election, every person so offending, and being thereof 
conticted, shall be fined not exceeding five hundred dollars, and shaU 
thereafter be disqualified from voting at any election in this State for 
five years. 

'* Sec. 144. Any person who shall hereafter knowingly disturb the 
peace and good order of society by labor or amusement on the first day 
of the week, commonly called Sunday, (works of necessity and charity 
excepted,) shall be fined upon conviction thereof, in any sum not 
exceeding five dollars. 

*^ Sec. 145. The preceding section shall not be construed to prevent 
watermen from landmg then: passengers, lading and unlading their 
cargoes, or ferrymen from carrying over the water travelers or persons 
moving with their £unilies on the first day of the week ; nor to prevent 
the due exercise of the rights of conscience by any person who may 
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think proper io keep any other day as a Sabbath, than the first day of 
the week. 

'* Sec. 146. WhoevCT shall be guilty of any noise^ rout or amuse- 
ment on the first day of the week, called Sunday, whereby the peace 
of any private £&mily may be disturbed, such person so offending, shall 
be deemed guilfcy of a misdemeanor, and upon eonyiction thereof, shall 
be fined in any sum not exceeding twenty*fiye dollars. 

" Sec. 147. Any person who shall, by menace, profane swearing, 
vulgar language, or any disorderly or immoral conduct, interrupt and 
disturb any congregation or collection of citizens assembled together for 
the purpose of worshiping Almighty God, or who shall sell, or attempt 
to seU, or otherwise dispose of ardent s|nrit0 or liquors, or any articles, 
which will tend to disturb any worshiping congregation or collection of 
people, within one mile of such place^ unless the person so selling or 
diiq)OBmg of said qnrituous liquors or articles, shall be regularly 
Hoensed to keep a tavern or grocery, and fihall sell the same at his said 
tavern or grocery, any person so offending sh^l be deemed guilty of a 
high misdemean(tf , and upon conviction, shall be fined, in any sum not 
exceeding fifty dollars: Protnded^ That this section. shall not be so con- 
strued as to affect any person who may sell whisky or any oth^ ardent 
spirits at his own distiMety, store or dwelling house. 

*'Sec. .148. Justices of the peace, respectively, in their several 
counties, shall have jurisdiction of the aforesaid ofilensee, and may^ on 
view or upon informaUon on oath, cause every such person, having 
offended as aforesud, to be apprehended and brought before him to 
answer such charge. 

'* Sec. 149. Any person who shall be accused of either of the 
offenses specified in the five preceding sections, if he choose it, shall 
have the cause tried by a juiy of six lawful jurors, and if he shall in- 
sist on a full jury, by twelve, who shall be summoned to tiy the cause ; 
and if the jury shall find the accused guilty, they shall assess and state 
the amount of the fine, not more than in said sections specified ; upon 
which the justice before whom the trial shall be had, or in case the per- 
son shall plead guilty, shall give judgment fxx fine and costs, and pro- 
ceed to collect the same without delay ; and when said fine shall be 
collected, the officer or person collecting the same shall be required to 
pay it over without delay to the treasurer of the proper county, taking 
his receipt therefor ; and which receipt shall be filed with the clerk of 
the county commissioners' court ; after which the said fine or fines which 
may be thus deposited shall be subject to the jcontrol of said court, and 
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appropriated to the education of any poor orphan, child or chUdren of 
the proper county. 

'* See. 150. The judgments rendered under the six preceding sec- 
tions shall be ^uljeot to appeals as in cases of assault and batt^ and 
affi^ays, and shall be collected in the same manner." 



11. FORMS 07 PROCEEDING IN CASE OF SABBATH BREAKING. 

Form of Warrant Jbr offense injustice's presence. 



State of Illinois, 



County, 



>flS. 



The People of the State, of Jllitiois to any Constable of said County : 

Whereas, on the day af * instant, at in said 

county, C. D. did, in the presence of the subscriber, L. M., Esquire, 
one of the justices of the peaoe of said county, knowingly disturb the 
peace and good order of society by amusements on the first day of the 
week, commonly called Sunday, to wit, by (Jiere state the manner of 
the disturbance,) 

These are therefore to command you forthwith to take the said C. D. 
and bring him before the said justice to answer the said charge, and to 
be dealt with according to law. 

Oiyen under the hand and seal of the said justice, the day, 

of , 185-. 

L. M., «/^ P, [seal.] 

Form of Information, 

State of Illinois,) 
County, j ^' 

The information and complaint of L. M., made before E. F., Esquire, 

one of the justices of the peace of the said county, the day of 

, 185-, who upon oath, says, that on the day of 

instant, being the first day of the week, called Sunday, C. D. did make 

a noise (here state the facts) whereby the peace of the family of the 

said L. M. was disturbed, contrary to the form of the statute in such 

case made and provided. He therefore prays that the sdd C. D. may 

be required to answer this complaint. 

Exhibited before me, this day ) L. M. 

of .,185-. • E. F., 

Justice of the Peace. 



ay) 
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Form of Warrant'on Information. 

8tatb ov Ilunou, ) ^ 
County, j"^* 

The People of the State of illinois to any Comtahle of said County : 

Whereas, L. M. has this day made and exhibited an information and 
complaint, upon oath, before E. F., Esqnire, a justice of Ae peace of 
the said county, that on the ■ day of — '' — , 18 — , being the first 

day of the week, being Sunday, at , in said county, C. D. did 

make a noise, {state the offense as in the complaint^) whereby the 
peace of the family of the said L. M. was disturbed, contrary to the 
form of the statute in sueh case made and provided : 

We, therefore, command you forthwith to- take the said G. D. and 
bring him hefore the said justice, to answer the said charge, and further 
to be dealt with according to law* 

Given under the hand and seal of the said justice, the day of 

,18—. 

E. F., J. P. [seal.] 

Record of Conviction for offense in the view of the Justice. 



State of Illinois, 
County 



[S, ) 



Be it remembered that on the — — day of — ^, 18—*, at ^ , in 

the said county, C. D. did, in my view, {set forth the offense^ as in 
the information,) and, thereupon, I caused the said C« D. to be arrested 
and brought before me, he still remaining in my view, and I proceeded, 
in the presence of the said C* D., (i/.o jury was required, add, "and 
of a jury, at the request of ^e said C< D., for that purpose empan- 
neled and sworn,") to enquire mto the truth of the said charge, and, 
after hearing the proo& and allegations of the parties, the said CD., 

on the said day of , 18 — , by me, the said justice, (if a 

jury was swom^ say, ** by the verdict of the said jniy,") was convicted 
of the oflfense aforesaid, and I, (or " the said jnry,") assessed the fine 
which he should pay at the sum of -• — dollars : 

Therefore, it is adjudged and determined by me, the said justice, the 
said CD., for the offense aforesaid, shall forfeit and pay the said sum 

of dollars, so assessed by me, {or " by the said jury,") and I 

did further adjtLdge and determine that the said C J), should pay the 
sum of — -*- dollars, for the costs and charges of this prosecution. 
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In witness whereof I have hereunto set my hand and seal, thin — 

day of , 1^, 

L. M., J. P. [seal.] 

Record of Conviction on an Infommtion. 



SiATB OF Illinois, 



County^ 



> 88. 



Be it remembered, that on the day of — ^, 18 — , L. M.^ 

oame before, me, E. F., Esquire, a justice of the peace of said county, 
and made and exhibited his complunt and information upon oath, and 

gave me to understand and be informed, that on the day of ^ 

instant, at ■ , in the said oounly, C. D. did (set forth the offense 
as in the complaint) ; that thereupon I issued a warrant and caused 
the scud C. D. to be apprehended and lNX>ught before me ; that after- 
wards, on the day of — — , 18—, I proceeded {conclude 

as in the prec£ding form,) 

Warrant of Distress to levy Fin$ and Costs. 



Statb of Illinois, 



County, 



[-88. 



The People of the State of Illinois to any Constable of said County : 

Whereas upon the information and comphunt of L. M., ktely 
exhibited upon oath before E. F.» a justice of the peace of said county^ 

against 0. D., for that on the day of , 18 — , being the 

first day of the week, called Sunday, he did make a noise (here state 
the facts as in the complaint) whereby the peace of the fiimily of the 
said L. M. was disturbed, and thereupon the said justice issued his 
warrant and caused the said C. D. to be apprehended and brought 
before him, and proceeded in the presence of the sud 0. D., (if a 
jury was sworn, then add, *' and of a jury at the request of the said 
C. D. for that purpose empanneled and sworn,) to enquire into the 
truth of the said charge, and alter hearing the proofs and allegationa 

of the parties, the said C. D., on the day of , 18 — , by 

the said justice, (or ** by the verdict of the said jury,") was convicted 
of the ofifense aforesaid, and the said justice {or " the said jury^) 

assessed the fine which he should pay, at the sum of dollars. 

And the said justice thereupon adjudged and determined that the stud 
C. D., for the said offense, should forfeit and pay the said sum of 
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-dollars, and the sum of dollan for the cpsts and 



charges of said proseoation : 

We therefore command jou immediately to leyy the said sum of 

' dollars for the fine aforesaid, and also the sum of 

dollars far the costs and charges a^resaid, by distress 4ind sale of 
the goods and chattels of the said C. D., giving twenty days' notice 
of the day of sale, by poking up written or printed advertisements in 
three of the most public places in the county. And do you return 
this precept with all convenient speed, with what you shall do by 
virtue hereof. 

Given under the hand and seal of the said justice^ the ^ day 

of ^,A. D. 18— . 

E. F. J. P. [seal.] 



lU. FORMS OF PBOClEDINa IN CASE OF DISTtTBBING WORSHIPHf Q 

ASSEMBLIES. 



Ihrm of Complaint. 



State of Illinois,) 
County, j 



ss. 



The complaint and information of E. F. of said county, made before 
C. D*, Ssquire, one of the justices of the peace in and for the sidd 
county, on the ■ ■ ' day of — — — , 18 — , who being duly sworn 

by the sfdd justice on his oath, says that on the day of — — , 

in the year of our Lord one thousand eight hundred and , at 

— r , in the said county, L. M. of said county, did mterrupt and 

disturb a collection of citizens, then and there in a (^describe the hou/u 
or grove,') assembled together for the purpose of worshiping Almighty 
Grod, by loud and profane swearing (or as the case may be), in the 
presence and hearing of said collection of citizens so assembled. 

Exhibited before me on the day and \ E. F. 

year first aforesaid. 

CD., 
Justice of the Peace. 
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In nrltness whereof I have hereunto set my hand cmd seal, thu 
day of , 1%— f 

L. M,, t/i P. £SBAL.] 

Record of Conviction on an Information. 



Statb of Illinois, 
County, 



I 88. 



Be it remembered, that on the- day of — ^, 18 — , L. M., 

came before me, E. F., Esquire, a jnstice of the peace of said county, 
and made and exhiUted his complaint and information upon oath, and 

gave me to understand and be informed, that on the day of ^ 

instant, at ■ , in the said county, C. D. did (set forth the offen%e 
OA in the complaint)) that thereupon I issued a warrant and caused 
the said C. D; to be apprehended and brought before me ; that after- 
wards, on the day oif ' ', 18 — , I proceeded (^conclude 

as in the preceding form,) 

Warrant of Distress to levy Fin$ and Costs, 



Statb of Illinois, 



County, 



>*68. 



The People of the State of Illinois to any Constable of said County : 

Whereas upon the information and complaint of L. M., ktely 
exhibited upon oath before E. F.» a justice of the peace of said county, 

against 0. D., for that on thd day of , 18 — , being the 

first day of the week, called Sunday, he did make a noise (here state 
the facts as in the complaint) whereby the peace of the fomily of the 
said L. M. was disturbed, and thereupon the said justice issued his 
warrant and caused the said C. D. to be apprehended and brought 
before him, and proceeded in the presence of the said CD., (if a 
jury was twom, then add, ^' and of a jury at the request of the said 
C. D. for that purpose empanneled and sworn,) to enquire into the 
truth of the said charge, and alter hearing the proofs and allegations 

of the parties, the said C. D., on the day of , 18 — ^, by 

ihe said justice, (or ** by the verdict of the said jury,") was convicted 
of ihe offense aforesaid, and the said justice {or ^*ihe said jury*^') 

assessed the fine which he should pay, at the sum of dollars. 

And the said justice thereupon adjudged and determined that the said 
C. D., for the said offense, should forfeit and pay the said sum of 
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r— dollars, and the som of • - doUan for the costs and 



charges of said prosecution : 

We therefore command you immediately to leyy the said smn of 

■ dollars for the fine aforesaid, and also the sum of 

doDiurs for the costs and diarges aforesaid, by distress •and sale of 
the goods and chattels of the said C. D., ^ving twenty days' notice 
of the day of sale» by podtmg up written or printed advertisements in 
three of the most public places in the county. And do you return 
this precept with all convenient speed, with what you shall do by 
virtue hereof . 

Griven under the hand and seal of the said justice, the ^ day 

of— — -,A. D. 18— . 

E. F. J, P. [seal.] 



in. VORMS OF PROCEEBING IN CASE OF DISTURBING WORSHIPING 

ASSEMBLIES. 



Form of Complaint 



State of Illinois,) 
County, i* 



ss. 



The complaint and mformation of E. F. of said oounly, made before 
C. D.y Ssquire, one of the justices of the peace in and for the add 

county, on the day of , 18 — , who being duly sworn 

by the said justice on his oath, says that on the day of ■ , 

in the year of our Lord one thousand mght hundred and , at 

, in the said county, L. M. of said county, did interrupt and 

disturb a collection of citizens, then and there in a (describe the house 
or ffrove,) assembled together for the purpose of worshiping Almighty 
God, by loud and profane swearing (or as the case may be), in the 
presence and hearing of said collection of citiaens so assembled. 

Exhibited before me on the day and j -E- ■^• 

year first aforesaid. 

CD., 
Justice of the Peace. 
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Form where the -disturhance is hy seJUnff Kquor l^ a person licensed, 
but who does not seS at his tavern or grocery. 
State qf Illinois, 



County 



"■h 



The oomplaint and infonnaiioD of E. F. of said ooonty, made before 
CD., Esquire, one of the justices of the peace in and for the said 

coanty, on the *-— — day of , in the year of our Lord, 4c., 

who being duly sworn by the said justice, upon his oath says that 

L, M., on the day of, &o., at , in said oounty, and 

not at the store, distillery, dwelling house, tavern or grocery, of the 
said L. M., and within one mile of the place where a congregation of 
citizens were then and there actually assembled together in a (describe 
the house or yrove) for the purpose of worshiping Almighty God, did 
sell ardent spirits to S. K., and to divers other persons, and thereby 
did then and there interrupt and disturb the said congregation so 
assembled. 

Exhibited before me on the day and \ E. F. 

year first aforesaid. 

CD., 
Justice of the Peace. 

Form where the disturbance is by selling liquor by a person 

not licensed. 



State of Illinois, ) 

COUNTV, J 



ss. 



The complamt and information of E. F. of sdid county made before 
G. p., Esquire, one of the jtistices of the peace in and for said county, 
OB the -*— day <^, &c., who bemg duly sworn, on his oath says 

that L. M. of said county, on the '■ day of, fcc^, at , in 

said county, and not at the store, distillery, or dwelling house of the 
sud L. M., and without being regularly licensed to keep a tavern or 
grocery, and within one mile of the place where a congregation of 
citizens were then and there actually assembled together in a {describe 
the house or grove) for the purpose of worshiping Almighty Gk)d, did 
sell ardent spirits to G. H., and to divers other persons, and thereby 
did then and ttiere interrupt and disturb the said congregation so 
assembled. 

Exhibited before me on the day and 1 E. F. 

year first aforesaid. 

CD., 
Justice of the Peace. 
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Form of Warrant. 



StACT OF IlLDTOIS, 



County, 



j-ds. 



The People of the State oflUinoie to any Constable of said County : 

Whereas, E. F. of said county, has this day made compkint, on oath, 
before J. E., Esquiie, one of the justices of the peaoe in and for said 
oounty, that L. M., of said county, on {set out the complaint.) 

These are, therefore, to command you forthwith to apprehend the 
said L. M., and bring him before the said justice, to answer the said 
o^mplaint, and farther to be dealt with according to kw. 

Qiven under the hand and seal of the said justice, the ' >■ day of 
,18—. 

J. K., t/. P, [SKAL.] 

The various forms heretofore given in other cases, for subpoetia, venire, 
jcc, may be used here, by being varied to suit the occasion. 



Record of Conviction. 



Stats or Ilunois,. 



County, 



[-SS. 



Be it remembered, that on the ■ ■ • ■■ day of — ; — 1 5^ the year of, &e., 
E. F., of said county, came before me, J. K., Esquire, one of the 
justices of the peace in and for the said county, and made and exhilnted 
his complaint, upon oath, ahd gave me to understand and be informed 
that on, &;c., at, &c., {recite the complaint to the efid); that, thereupon, 
I issued a warrant, and caused the said L. M. to be apprehended, and 
brought before me ; that afterwiirds, on the day of, &c., I pro- 
ceeded, in the presence of the said L. M., {if there was a jwry^ say, 
" and of a jury, at the request of the said L. M. for that purpose em- 
panneled and sworn,") to enquire into the truth of the said charge, 
and after hearing the proofs and allegations of the parties, the said L. M. , 
on the said day of, &c., by me, the said justice, (or, if a jury, say, 
'* by the verdict of the jury,'') was convicted of the said ofiense, and I, 
(or '* the said jury,") assessed the fine which he should pay at Che sum 
of dollars. 

Therefore, it is adjudged and determined by me^ the said justice, that 
the said L. M., for the offense aforesaid, shall forfeit and pay the sum 
of ■ dollars, so assessed ; and I do farther adjudge and detei^ 

16 
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mine that the said L. M. shall pay the som of — dollars, for the 

costs and charges of this prosecution. 

In witness whereof I have hereunto set my hand and seal, this 

day of , 18 — . 

J. K., J, P, [seal.] 

Warrant of Distress*. 



State op Illinois,) 
County, j 



6S. 



The People of the State of Illinois to any Constable of said County : 

Whereas, upon the information, and complaint of E. F., of said 
county, lately exhibited upon oath, before J. K., a justice of the peace 
in and for said county, against L. M., of the said county, for that on, 
&c., at, &c., (as in complaint) ; and, thereupon, the said justice issued 
his warrant, and caused the said L. M. to be apprehended and brought 
before him, and proceeded, in the presence of die said L. M ,, (if a 
jury, then add, '* and of a jury, at the request of the said L. M. for 
that purpose empanneled and swoiji,'') to enquire into the truth of the 
said charge, and after hearmg the proo& and aUegations of ^e parties, 

the said L. M., on the day of, &c., by the said justice, (or " by 

the verdict of the said jury,") was cotivicted of the offense aforesaid ; 
and the said justice, (or ^* the said jury,") assessed the fine which he 

should pay at the sum of dollars ; and the said justice thereupon 

adjudged and determined that the said L* M. for the s^d offense should 
forfeit and pay the sam of — dollars, for the costs and charges of 
tibe said prosecution : 
, We, therefore, command you, without delay, to levy the said sum of 

dollars, for the fine aforesaid, and also the sum of -^ dollars 

for the costs and charges aforesaid, by distress and sale of the goods and 
chattels of the Baid L. M. ; and do you return this precept with all con- 
venient speed, with what you shall do thereon. 

Given under the hand and seal of the said justice, the day of 

18—. 

J. K., /. P. [SSAL.] 
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CHAPTER IX. 

OF PROCEEDINGS IN CASES OF ASSAULT, ASSAULT AND 

BATTERY, AND AFFRAYS. 

Assault and battery is the unlawful beating of another.^ 

Bev. Stat. 329, Sec. 95. *' In all cases of assault, assault and bat- 
tery, and frays, any justice of the peace may, upon his own knowledge, 
or upon oath of any competent person, issue his warrant to any consta- 
ble in his county for the arrest of every person charged with either of 
said offenses ; and upon the arrest of such person, shall cause a jury to 
be summoned, (unless the party accused shall dispense with a jury,) 
who shall hear the cause, and if they find the accused guilty, shall assess 
such fine as they shall deem just, not, however, to be less than three nor 
more than one hundred dollars. 

** Sec. 96. Upon the jury returning their verdict of guilty, and the 
assessment of the fine, the justice shall record the same in his docket or 
record book, and proceed to render judgment thereon for the amount 
of the said fine and costs ; but if the jury return a verdict of not guilty, 
the justice shall record the same, and discharge the defendant or defend- 
ants without costs. 

*' Sec. 97. Upon the rendition of such judgment, the justice shall 
issue execution for the fine and costs, which may be levied upon any 
personal property of the defendant or defendants, which shall be sold 
for whatever it will bring in cash, after givmg notice as in other cases : 
Provided, however , That if the party so convicted have a fiimily, then 
the constable shall reserve from execution one bed and bedding, one 
cow, and ten dollars' worth of household and kitchen furniture. 

* ' Sec 98. If the constable shall return upon such execution, that the 
defendant or defendants have no goods and chattels whereof to make 
the money, the justice shall issue a capias against the body of the de- 

(1) Ber. Stet. 169, See. 68. 
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fendant or defendants, and the constable shall arrest such^person or 
persons, and commit him or them to the jtul of the county, there to re- 
main forty-eight hours ; and if the fine exceed ten dollars, then to re- 
main in said jaM twenty-four hours for erery five dollars over and above 
the said ten dollars, and so on in proportion to the amount of said fine. 

" Sec. 99. K any person so convicted, shall wish to appeal to the circuit 
court, he shall signify the same to the justice of the peace who gave the 
judgment, and the justice shall give him a statement of the amount of the 
fine and costs, and upon producing the same to the derk of the circuit 
court of the proper county, the clerk shall write a bond to t^e people of 
the State of IHinois, in a penalty double the amount of the fine, and a 
sufficiency to cover all costs, conditioned for the payment of the amount 
of whatever judgment the court may render against said defendant, 
which the said party appealing shall execute, with sufficient security to 
be approved by the said clerk ; and when such bond shall be executed, 
the clerk shall notify the justice who tried the cause thereof, and the 
said justice shall stay all further proceedings, and return the papers to 
the next succeeding circuit court, when the same shall bo tried : Pro- 
vided, All such appeals shall be prayed for, and the bond executed, 
within five days after judgment rendered. 

' * Sec. 100. If the defendant shall be found guilty in the circuit court, 
judgment shall be rendered against both principal and security in the 
appeal bond, for the amount of the fine assessed by the jury in said 
court, and all costs that may have accrued* 

'* Sec. 101. K any person shall be dissatisfied with the verdict given 
in such cases, before any justice of the peace, because of the fine being 
too low, or because the defendant may have been acquitted, he shall be 
permitted to remove the said case into the circuit court, upon his exe- 
cuting bond to the people of the State of Illinois, before the clerk, in a 
penalty sufficient to cover all costs that have or may accrue, conditioned 
for the payment of all costs, in case the defendant shall be acquitted, 
or the fine not increased ; which bond shall be executed in ten days 
after the judgment of the justice shall have been given ; and when said 
bond is executed, the clerk shall notify the justice thereof, and said 
justice shall return all the proceedings to the said court ; and if the de- 
fendant shall be acquitted in the circuit court, or the fine not increased 
by the jury, the court shall render judgment against the party who re- 
moved the said case into the circuit court, and his security in the appeal 
bond, for all costs occasioned by the appeal : Provided, The party re- 
moving a case into the circuit court shall not be a witness against the 
defendant in said court, upon the trial of such appeal. 



1 
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''Sec. 102. When any defendant conyicted of either of the eaid 
offenses, or any person dissatisfied with the verdict as aforesaid, appeals 
to the circuit eonrt, it shall be the duty of the justice to return to the 
clerk when he returns the papers in the case, the names of all the ma- 
terial witnesses who shall have testified on the trial, and the clerk shall 
issue subpoenas for them. 

** Sec. 103. When the case is removed into the circuit court, as 
provided by the one hundred and first section, the party removing it 
shall cause a summons to be issued and served upon the defendant, 
notifying him of the appeal; and if the defendant cannot be found in 
the county, to serve said process up6n» the case shall not be continued ; 
but the court shall cause his appearance to be entered, and proceed to 
trial, as though the defendant were present, and had filed the plea of 
not guilty. 

* ' Sec 104. If any person accused of either of the above offenses shall 
confess himself guilty, the jury, or the justice, if he shall not require a 
jury, shall hear the evidence and assess the fine ; and the justice shall 
enter judgment and issue execution, subject to appeal as in other cases. 

** Sec. 105. No person shall be proceeded against for the commia- 
sion of any of tho offenses herein enumerated, after the expiration of 
twelve months from the time the offense was committed, unless such 
offender shall withdraw himself from the county for the purpose of 
avoiding trial, in which case he shall be tried at any time within twelve 
months after his return or apprehension." 

Farm of Oamplaint far an AisattU. 
State of Illinois, 



County 



!"■}- 



The information and complaint of A. B., of , in said county, 

who, being duly sworn, upon his oath says, that C. P., of , in the said 

county, on the day of , 18 — , with force and arms, at , 

in the county aforesaid, him, the said A. B., did unlawfully make an 
attempt to strike, beat, and wound with a cane, then and there having 
the ability to commit the said injury. He, therefore, prays that the said 
C. D. may be arrested and dealt with according to law. 

Subscribed and sworn before me, this '^ A. B. 

day of , 18 — . 

L. M., J. P. 



A 

I 
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Fonn of Jhformaiton and Complaint for Assault and Battery. 
State of L^linois, 



County 



;"•}-■ 



The information and complaint of A. B., of , in said county, 

who, being duly sworn, upon his oath says, that C. D., of , in the 

said county, on the day of -. , 18 — , with force and arms, at 

, in the county aforesaid, in and upon the said A. B., did make 

an assault, and with his hands and feet did then and there beat, bruise, 
wound and injure him, the said A. B. He, therefore, prays that the 
said C* D. may be arrested and dealt with according to law. 

Subscribed and sworn before me, this ^ A. B. 

day of , 18 — . 

L. M., J. P. 

Form of Information and Complaint for an Affray, 



State of Illinois, 
County 



LINOIB, ) 
STY, }««• 



The information and complaint of A, B., who being duly sworn, upon 

his oath says, that C. D. and G. H., on the day of , 18 — , 

at , in the county aforesaid, did, by agreement, fight in a public 

place, that is to say, in the public highway, there situate, and did then 
and there make an affray, to the terror of the citizens of this State then 
and there being. He, therefore, prays that the said C. D. and 0. H. 
may be arrested and dealt with according to law. 

Sworn and subscribed before me, this ) A. B. 

day of r , 18 — . 

L. M., /. P. 

Form of Warrant for an Assault. 



State of Illinois, > 
County, ) 



ss. 



The People of the State of Illinois to any Constable of said County : 

Whereas, A. B. has this day made complaint in writing, upon oath, 

before L. M., Esquire, a justice of the peace of said county, that on 

the day of , 18 — , at , in the county aforesaid, C. D. 

did unlawfully attempt to 'nolcntly strike, beat, and wound him, the 
said A. B., with a cane, then and there haying the ability to commit 
the said injury : 



r 



t 
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These are, therefore, to command you forthwith to arrest the said 
C. D., and bring him before the said justice, to answer unto the said 
complaint, and to be farther dealt with according to law. 

Given under the hand and seal of the said justice, at , in toid 

county, the day of , 18^. 

L. M., e/^ P. [SKAL.] 

Form of Warrant for Assault and Battery, 



State of Illinois, 



County, 



>-ss. 



The People of the State of Illinois to any Constable of said County: 
Whereas, A. B. has this day made complamt in writing, upon oath, 

before L. M*, Esquire, a justice of the peace of said county, that on 

the day pf , 18 — , at , in the county aforesadd, C. D. 

did violently assault and unlawfully beat him, the said A. B. : 

These are, therefore, to command you forthwith to arrest the said 

C. P., and bring him before the said justice, to answer unto the said 

complaint, and to be further dealt with according to law. 

Given under the hand and seal of the said justice, at , in the 

said county, the day of , 18 — . 

L. M., J. P. [SBAL.] 

Form of Warrant for an Affray. 
Statjb ov Illinois, 



County 



LINOIS, } 



The People of the State of Illinois to any Constable of said County : 

Whereas, A. B. hath this day made complaint in writmg, upon oath, 

before L. M., Esquire, a justice of the peace of said county, that on 

the day of , 18 — , at , in the county aforesaid, C, D. 

and G. H. did, by agreement, fight in a public place, that is to say, in 
the public highway, there situate, and did then and there make an 
affray, to the terror of the citizens of this State, then and there being : 
These are, therefore, to command you forthwith to arrest the said 
C. D. and G. H., and bring th^m before the said justice, to answer unto 
the said complaint, and to be further dealt with according to law. 

Given under the hand and -seal of the said justice, at , in the 

said county, the day of — •, 18-—. 

L* M., t/i P. [seal.] 
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Form of Secogntzance of Defendant to appear before the Juiticey in 

€096 of continimnce of trial. 



Statjs or Illinois, 



County 



"•}-■ 



Be it remembered that on this day of — , 18 — , C. D., of 

V in the said county, and G. H., of , in the said county, and 



I. J., of , in the said county, personally come before me, L. M., 

Esquire, a justice of the peace of said county, and seyerally and re- 
spectively acknowledge themselves to owe to the people of the State 
of Illinois, that is to say, the said G. D., the sum of one hundred dol* 
lars, and the said G-. H. and I. F., the sum of fifty dollars each, to be 
levied of their respective goods and chattels, landa and tenements, to 
the use of the said people, if the said 0. D. shall make de&ult in the 
condition following : 

The condition of this recognizance is such that if the said C. D. 
shall personally be and appear before the said justice, at his office, in 

, on the day of , 18 — , at a court then and there to be 

held, before the said justice, far the trial of an assault and battery, 
alleged to have been committed by the said C. D*, upon A. B., (or if 
for an asmvU or an affray, state it here,) and to do and receive what 
shall by the court be then and there enjoined upon him, and shall not 
depart the court without leave ; then this recognizance to be void, or 
else to remain in full force. 

Taken, subscribed and acknowledged, ^ CD. 

the day and year first above written, be- k. 0. H. 

fore me, L. M., /. P. J I. J. 

Form of a Venire, 
Statb of Illinois, 



County, 






BS. 



The People of the State of Illinois to any ConstdMe of said County:^ 

We command you to summon twelve (or ''six," a9 may be required 
by the accused^) good and lawfbl men, qualified to serve as jurors, 
and not exempt from such service by law, and who are not in any wise 
related either to A. B. or C. D., to be and appear before L. M., Eequire, 

a justice of the peace of the said county, on the ■ day of 

instant, at — o'clock in the noon, at the office of the said jus- 
tice, in — , to make a juiy for the trial of the said C. D., for an 
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assaoh and battery upon the said A. B., a&d bave you then and there 
a panel of jurors and this preoept 

Qiven under the hand and seal of the said justice the day 

of -18--. 

L. M., /. P. [8BAl«3 

Form of Jturot^s Oath or JffirmaHon, 

You do swear, {or ''you do sol^nmly, sincerely, and truly declare 
and affirm/') that you will well and truly tiy this issue of traverse be- 
tween the people of the State of Illinois and C. D., the defendant, and 
a true verdict give therein acoordmg to the evidence. 



Form of a Subpoena, 



Stats or Illinois, 



:"■} 



County, f ^ 



The People of the State of IlMnois to E. F., O. H., S. T. and K L. : 

We command you, and evexy of you, that you do in your proper 
persons appear ,befbre L. M., Esquire, a justice of the peace of said 
county, at his office in — — — , in said county, forthwith, {or ** on the 

day of——, 18 — , at ". o'clock in the noon,") 

to testify the truth according to your knowledge touching an informa- 
tion and complaint against d D., for an assault and batteiy, (or ** for 
an assault," or as the offense is,) for which the said C. D. is then and 
there to be tried, on the part of the people, {or " on the part of the 
defendant") 

Given under the hand and seal of the said justice, the day 

of ■ , 18—^. 

L. M., J, P, [seal.] 

Form of Oath of Witness, 

Ton do swear, that the evidence you shall ^ve in this issue of tra- 
verse, between the people of the State of Illinois and C. D. the defend- 
ant, diall be the truth, the whole truth, and noUiing but the truth. 

Form of a Oonstahk^s Oath on retiring with a jury to consider their 

verdict. 

You do swear that you will, to the utmost of your ability, keep the 
persons sworn as jurors on this tiial» together in some private and con- 
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venient place, without meat or drink, except ordered by the court ; that 
you will not suffer any communication, orally or otherwise, to be made 
to them ; that you will not communicate with them yom*8elf, orally or 
otherwise, unless by order of the court, or to ask them if they have 
agreed on their verdict, until they shall be discharged ; and that you 
will not, before they render their verdict, communicate to any person 
the state of their deliberations, or the verdict they have agreed on. 

Form q/ MeectUian to levy Fine and Costs, 
Statb of Illinois, 



County 



'"■h 



TVie People of the State of HHnois to any Constable of said County: 

Whereas, upon the iuformation and complaint of A. B., lately ex- 
hibited before L. M., Esquire, a justice of the peace of said county, 
upon oath, against C. D. for an assault and battery, the said C. D. was 
arrested and tried before the said justice and a jury, and found guilty 
of the charge, and the said jury assessed the fine which the said C. D. 
should pay, at the sum of ten doBarSf and it was thereupon adjudged 
and determined by the said justice, that the, said C. D. pay the fine so 
assessed, and, also, the sum of three dollars and ninety four cents 
costs: 

We therefore command you immediately to levy the said sum of ten 
dollars so assessed, and, also, the sidd sum of three dollars and ninety- 
four cents costs, by distress and sale of the goods and chattels of the 
said CD., (except such goods and chattels as are by law exempt 
in such cases,) giving twenty days' public notice of the day of sale, 
by putting up written advertisements at three of the most public 
places in the county ; and do you return this precept with all conve- 
nient speed with what you shall do thereon. Hereof &il not. 

Given under the hand and seal of the said justice, the day 

of , 18—. 

L. M., J. P. [seal.] 

Form of Execution to levy Costs in case of Malicious Prosecutio7t. 



State of Illinois, 
— — County, 



Vss. 



The People of the State of Illinois to any Cbnstable of said County: 

Whereas upon the information and complaint of A. B., lately ex- 
hibited before L. M., Esquire, a justice of the peace of said county. 
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upon oath, against C. D., for an assault and battery, tho said C. D. 
was arrested and tried before the said justice, (or,/' and juiy'') and 
found not to be guilty of the charge, and it was therefore adjudged and 
determined by the said justice, that the said C. D. be discharged 
and acquitted of the said charge; and it appearing to the said justice 
on the said trial, that there was no reasonable ground for the said 
proseciltion, and that it was maliciously entered, it was adjudged and 
determined that the said A. B. pay the costs of said suit, and judgment 
was thereupon entered agunst him for the sum of seven^ doUarSf the 
amount of said costs : 

We therefore command you to levy the said sum of seven dollars, 
costs as aforesaid, by dbtress and sale of the goods and chattels of the 
said A. B., (except such goods and chattels as are by law exempt from 
execution,) giving twenty days' notice of the day of sale, by putting 
up written advertisements at three of the most public places in the 
county; and do you return this precept with all convenient speed, 
with what you shall do thereon. Hereof &il not. 

Given under the hand and seal of the said justice, the ■ day 

of , 18—. 

L M, /. P. [seal,] 

Form of Capias against the bodt/, or Mittimus. 
\ State of Illinois, 



County 



)is, ) 



The People of the Siaie of Illinois to any Constable of said County , 
and to the Keeper of the Common Jail of the said County: 

Whereas upon the information and complaint of A. B., lately ex- 
hibited before L. M., Esquire, a justice of the peace of said county, 
upon oath, against C. D. for an assault and battery, the said C. D. was 
arrested and tried before the said justice and a jury, and found guilty 
of the charge, and the said jury assessed the fine which he should pay 
at the sum of ten dollars; and it was thereupon adjudged and deter- 
mined by the said justice, that the said C. D. should pay the fine so 
assessed, and also the sum of three dollars and ninety-four cents, 
costs: 

And whereas it appears by the return of J. K., ccmstable, dated the 

day of , 18 — , that he hath made diligent search for, 

but doth not know of, nor can find any goods and chattels of the said 
C. D., by distress and sale whereof the said sum of ten dollars fine, 



' ' 
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and three dollars and ninety-four cente costs, may be levied pursuant 
to the command of our writ of ezeoution to him delirered for tbat 
purpose: 

, We theiiefore command you to aj^rehend the said C. D., and convey 
him to the common jail of the s^ii county, BfiA deliver him into the 
custody of tho said keeper. And you the said keeper are hereby 
requbed to receive the said G. D. into your custody in the said jul, 
and him there safely keep for the space of fbrty-eight hours, unless the 
said fine and. costs shall be sooner satisfied, or until he shall be di»> 
charged by due course of law. 
Given under the hand and seal of the said justice, the » ■- day 

of ^,18-^ 

L. M., J. P. [seal.] 



I 
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CHAPTER X. 

OF DOCKET BNTBEBS IN CRIMINAL AND SUMMARY PRO- 

CEEDINGS, AND FORMS THEREOF. 

In casQs of usatdt, assault and batteiy, and affiays, the justice is 
required to enter the proceedings upon his docket, and to render 
judgment according to the finding o^ ^ juiy.^ And in cases of 
o&nsea ^)eoified in sections one hundred and forty-three, one hundred 
and forty-fom', one hundred and forty-fiye^ one hundred and forty-six, 
and one hundred uid forty-seyen of the Crimmal Code, he will in like 
manner enter the proceedings upon his docket.^ He should also, when 
any person is examined before him on any criminal charge, enter so 
<— much of the proceedings as may be material, upon his docket. In 
short, all proceedings had before him, or acts done of a judicial 
nature, ought properly to appeiir upon his docket. ' This should not 
only be done for the benefit of the parties, but may operate in many 
instances as a further protection to the justice. 

Ibrm of Docket Entry on the exctmtnaiion of a person charged totth 

cmy criminxd offense. 

8tatb op Illinois,) 
i County, ) 

Before L. M., Justice of the Peace. 



The People ^ 

vs, > Charge of Iiarceny. 

C. D. ) 



1855 — September 10th. — ^Thia day personally 
appeared A. B., who being duly sworn, says, 
that on the dth day of September, instant, at 

(10 BtT. Stet. 829, Sm. 96. (2) S«t. Btet. 177, 8«C8. 149, 160. 
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the county aforesaid, CD. did feloniously 
steal, take, and cany away, one gold watch, 
of the value of one hundred dollars, the 
property of the said A. B. Whereupon a 
warrant is issued for the arrest of the said 
G. B., and deliyered to constable K F., to 
serve. 

September llth. Warrant returned by con- 
stable E. F., with the said C. P. in custody, 
before me. G. H. and I. K., sworn as witnesses 
and testified on the part of the people. 0. P. 
sworn and testified oii the part of the prisoner ; 
being all the witnesses attending. 

Upon consideration of the fiicts and cir- 
cumstances proved by said witnesses, it 
appears to me, that the said charge against 
the said C. D. is true, and he is admitted to 
bail in good and sufficient security in the 
'Sum of fivt himdred doUarSf which the said 
C. D. fiiils to give, whereupon he is committed 

' to the common jail of the county of . 

li. M. 

The foregoing form will probably suffice for the various occasions of 
examinations, by being varied to confoifm to the facts. 

Form of Docket EfnJtry in case ofasmtilt and battery, 

Statb of Illinois, ) 
County, j 

Before L. M., Justice of the Peace. 

The People 

vs. y Assault and Battery. 



C. D. 



1855 — September 6th. — Infoimaation and com- 
plaint of A. B., a competent person, upon 
oath, against C. D., fi>r an assault and 
battery committed upon him, the said A. B. 
Warrant issued for the arrest of the said 
CD., and delivered to constable E. F. to 
serve. 
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Warrant returned at ibis date bj constable 
E. F., executed by arresting the said C. D., 
wbo is now in custody. Constable's fees, 50 
cents. The accused pleads not guilty, and 
dispenses with a juiy; Ai B. and J. K. 
sworn as witnesses ^n the part of the people. 

Upon hearing the evidence adduced^ it is 
adjudged by the court, that the accused is 
guilty t>f the charge alleged agunst him, and 
that he should pay a fine of ten dollars; 
judgment is therefore rendered against the 
said C. B. for ten dollars, with the costs of 

this prooeeding herein taxed at . 

L. M. 

When the cause is tried by jury, the form of docket entry in civil 
proceedings may be observed, with alterations to conform to the facts. 

The two preceding forms, together with such examples as have been 
already given, will no doubt suffice in affording a sufficient illustration 
in reg&rd to docket entries, for every occasion which may arise. 



272 joancss' mft m obooiui. cases. [Past 8, 



CHAPTER XL 

t ' 

OF JUSTICES' FEES IN CRIMINAL CASES. 

. Bev. Stat, 246, See. 16. " For taking eaofa complaint in ^tang, 
under oath, twenty-fiye cents. 

For taking the exaTnihation of the accused and the testhnony of wit- 
nesses in cases of felony, and returning the same to the circuit court, 
for every seventy-two words, twelve and a half cents. 

For each warrant, twenty-five cents. 

Taking recognizance, and returning the same, fifty cents. 

Fot dkoh subpoena, twenty-five cents. 

Administering each oath, six and a fourth cents. 

For each juiy warrant in a trial of assault and battery, twenty-five 
cents.. 

For entering the verdict of the jury, twelve and a half cents. 

For each order or judgment thereon, twenty-five cents. 

For each miitimiu, twenty-five cents. 

For each execution, twenty-five cents* 

For entering each appeal, twenty-five cents. 

For transcript of judgment and proceedings in cases of appeal, fifiy 
cents. 

But in all oases where the defendant shall be acquitted, or otherwise 
legally discharged without the payment of costs, the justice shall not be 
entitled to any fees/* 

In prosecutions in behalf of the people, where no conviction is had, 
neither the State nor county is bound to pay the fees of officers ; and 
where the defendant is convicted, it is held that the officers must look 
to the defendant's estate for their costs, and run the ridk of losing them, 
if he be insolvent.^ 

(3) i Scam. 168. 
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PART THIRD. 

OF UHE POWERS AND DUTIES OF JUSTICES OF THE PEACE 

UNDER PARTICULAR STATUTES. 

CHAPTER L 

OF ATTACHMENTS BEFORE JUSTICES OF THE PEACE. 

I. Of THB ORDINABT PBOCEBDING BT ATtACOUXST AOAINST THE 

OooDB AND Chattels ov the Defendant. 
n. Ov Attachbjbsnts ov Boats and Vessels. 

I. ov THB OBDINART PROCXBDING BT ATTAOHHBNT AGAINST TOE 
GOODS AND OHATTBLS OF THB DEFENDANT. 

Bey. Stat. 58, Sec 1. '* If «aj creditor, his agent or attorney, 
shall file an affidavit with any justice of the peace in this State, setting 
forth that any person is indebted to such creditor, in a sum not exceed- 
ing one hundred dollars, and that such debtor has departed, or is about 
to depart from this State, with the intention of haying his efiects re- 
moyed from this State ; or is about removing his property from thiiB 
State, to the injury of such creditor ; or that such debtor conceals him- 
self, or stands in defiance of an officer, so that process can not be served 
upon him ; or that such debtor is not A resident of this State, it sfaaH 
be lawful for the justice to grant a writ of attachment against the perae- 
nal estate, goods, chattels, rights, moneys and efl^ts of the debtor, 
directed to any constable of his- county, and returnable within thirty 
days from the date thereof. 

17 
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'' Sec. 2. The writ of attacbment required in the preceding section, 
shall be substantially in the followmg form: 

State op Illinois, ) . 



County, 



} 



The people of the State of Illinois, to any constable of said county, 
greeting : Whereas, A. B., (or agent or attorney of A. B., as the 
case may be,) hath compkined on oath (or affirmation) before C. D., 
a justice of the peace in and for said county, that E. F. is justly in-^ 

didbted to the said A. B., in the amount of dollars, and oath 

(or affirmation) having been also made that the said E. F. so absconds 
or conceals himself, or stands in defiance of a peace officer, authorized 
to arrest him or her, with civil process, so that the ordinary process of 
law can i^ot be served on him (or her, as the case may be,) and the 
said A. B., having given bond and security according to the dilutions 
of the act in such cases made and provided; We therefore, command 
you that you attach so much of the personal estate of the said E. F. to 
be found in your county as shall be of value sufficient io satisfy the 
said debt and costs, according to the complaint, and such personal 
estate so attached, in your hands to secure, or so to provide that the 
same may be liable to further proceedings thereon, according to law, 
before t^e undersigned justice of the peace. And in case personal pro- 
perty of value sufficient can not be found, that you summon all persons 
whom the phuntiff or his agent shall direct, to appear .before said jus- 
tice, on the — day of next, then and there to answer 

what may be objected against him or them, when and where you shaU 
make known how you executed this writ ; and have youthen and there 
this writ. Given under my hand and seal, this day of — — 

C. D., Justice of the Peace. Seal. 

* * Sec. 3. Upon the issuing of any such writ of attachment, the justice 
shaU take from the creditor, his agent or attorney, a bond to the defen- 
dant with good security, to be approved by said justice in a penalty of 
at least double the amount of the plaintiff's claim, eonditio^ied that 
said creditor will .pay to the defendant and to all others interested in 
such attachment, or the proceedings to grow out of it, all damages and 
costs which may be sustained by reason of the wrongful suing out 
of said attachment 

'' Sec. 4. The txmdition of the bond required in the preceding sec- 
tion, shall be substantially as follows : 



Chap. 1.] attachkent aoainbt aoops amd ohatteiiS. 275, 

** The oonditioii of <lie aboye obfigation is saeb, that whereas die above 
bounden > — hath, on the daj of the date hereof, prayed an attach- 
ment at the 9ait of , against the personal estate of the above 

named , for the snm of , and the same being about to 

be saed out, returnable on the day of , before (said justice.) 

Now if the said , shaU prosecute his suit with effect, or in case 

of failure therein, shall well and truly pay and satisfy thd said , 

all such costs in such suit, and such damages as the said -^— ^ may 
sustain by reason of wrongfully suing out the said attachment, then the 
above obligation to be void, else to remain in fall force and virtue. 
Witness our hands and seals, this day of , 18 — . 

Seal. 

Seal. 

" Sec. 5. The constable to whom any attachment may be delivered, 
shall, without delay, execute the same by levying on the personal pro- 
perty of the defendant, of value sufficient to satisfy the debt or 
damages claimed to be due, and all costs attending the ooUection of the 
same ; he shall also read the same to the defendant, if the defendant 
can be found in the county, and make return thereof, stating how he 
has executed the same. If the defendant, or any otber person for him, 
shall be in the aet of removing such personal property, the officer may 
pursue and take the same, in any county in this State, and convey the 
same to the county from which such attachment issued. 

" Sec. 6. No attachment shall be abated or dismissed for want of 
form, if the essential matters required in this chapter be substantially 
set forth ; and justices of l^e peace shall allow any amendment to be 
made, of any affidavit, writ, return or bond, or allow a new affidavit 
or bond to be filed, which may be necessary to obviate objections to the 
same ; and in cases of appeals to the circ uit courts, the courts shall 
allow amendments as aforesaid. And in case a plea in abatement, 
traversing the fects set forth in the affidavit, shall be filed, and if, on a 
trial to be had thereon^ the issue be found for the defendant, the attach- 
ment shall be quashed. 

*' Sec. 7. Upon the return of any attachment issued by a justice of 
the peace, if it shall appear that the- defendant has been personally 
served with the same ; or if such defendant shall appear without such 
service, the justice shall proceed to hear and determine the cause, as in 
cases of proceeding by summons. But if it does not appear that the 
defendant has been served, and no appearance be ratered by the defen- 
dant as aforesaid, the justice shdl continue the case ten days, and shall 
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immediately prepare a notice to be posted up at three public places in 
the neighborhood of the justice, directed to die defendant, and stating 
the fact, that an attachment had been isdued, and at whose instance 
the amount claimed to be due, and the time and place of trial ; and 
also stating that unless the said defendant shall appear at the time and 
place fixed for trial, judgment will be entered by de&ult, and the 
property attached ordered to be sold to satisfy the sam? ; which notice 
shall be delivered to the constable, who shall post three copies of the 
same at' three public places in the neighborhood of the justice, at least 
eight days before the day set for trial ; and on or before that day, he 
shall return the notice delivered to hun by the justice, with an endorse- 
ment threon, stating the time when and the place where he posted copies 
as herein required. 

" Sec. 8. When notices shall be given of any proceedings by 
attachment, as Required by the seventh section of this chapter, the 
justice shall on the day set for trial of the cause, proceed to hear and 
determine the same, as though process had been personally served upon 
the defendant, and if judgment be given against the defendant, shall 
order a sale of the property attached, or so much thereof, as will satis- 
fy the judgment and all costs of suit. But if the constable shall have 
foiled to post the notices as herein required, the justice shall again con- 
tinue the cause, and reqmre notices to be posted as aforesaid, previous 
to any trial of the cause. 

'' Sec. 9. When any constable shall be unable to find personal 
property of any defendant, sufficient to satisfy any attachments issued 
under the provisions of this chapter, he is hereby Tequired to notify any 
uid all persons within Uiis county, whom the creditor shall designate 
as having any property, effects or dioses in action, in his possession or 
power, belonging to the defendant, or who are in anywise indebted to 
such defendant, to appear before such justice on the letum day of the 
attachment, then and there to answer upon oath what amount he or she 
is indebted to the defendant in the attaohmenti or what property, effiftcts 
or choses in action, he or she had in his or her possession or power at 
the time of serving the attachment. The person or persons so sum> 
moned, shall be considered as garnishees, and the constable shall state 
in his return, the names of all persons so summoned, and tiie date of 
service on each. 

*' Sec. 10. When an attachment shall be returned exeeuted i^n 
any person, as garnishee, the justice shall make an entiy upon the 
record of his proceedbgs in the cause, statii^ the name of each per- 
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80Q Gfummoned, and continue the case as to such gamidiee, and shall 
proceed with the cause as against the defendant, in the attadunent, as 
though the attachment had been levied on personal property. 

^* Sec 11. When judgment is entered by a justice of. the peac^ 
against a defendant in attachment, and any person or persons have been 
summoned as garnishee in the case, it, shall be the duty of the justice 
to issue a summons a^unst each person so summoned, requiring him or 
her to appear before the justice; at a time and place to be . fixed in the 
summons, not less than five nor more than fifteen days fiom the date 
theieof, and show cause, if any he or §he has, why a judgment shall not 
be entered against him oz her, for the amount of Uie judgment and costs 
against the defendant in attaj^hment, which summons shall be served 
and returned by some* constable of the county, -and on the return day 
thereof, if anypeirscm so summoned shall fiiil to appear, the justice shall 
eater judgment against the person so fieuling to appear, for the ampunt 
of the judgment obtained agunst the defendant in attachment, and ex- 
ecution shall be issued. thereon, as in other oases. 

** See. 12. If any garnishee shall appear at the timeand place re- 
quired by the constable* as afiHresaid, and shall upon oath deny all 
indebtedness to the defendant in the attachment, and deny having any 
property or effects, or choses in action in his possession or power, be- 
longing to such defendant, the justice shall jforthwitii discharge him, un- 
less the plaintiff in the attachment shall satisfy the justice by other tes- 
timony, that the gamidiee was indebted to ihe defendant in the attach- 
ment, or had property, effects or choses in action in his possession or 
power, at the time he was gamisheed, in which ease the justice shall ^ve 
judgment in the premises, according to the right and justice t)f the 
cause, and issue exeoution as in. other cases. 

'* Sec 1^. Judgments obtamed upder the provisions (tf this chapter, 
where the defendant has been personally served with proeess, or shall 
-have appeared to the actbu,^ shall have the same foioe and eflfect, as 
judgments obtained upon a summons ; but the property attached shall 
be sold before any execution is issued upon such judgment, and if such 
property shall not sell for a sum suffiment to pQiy the judgment and 
costs, execution may be issued to collect the balance. 

" Sec. 14. Judgments obtained under the ]»x)vi9ioins of this chap- 
ter, when the defendant has not been personally served with process, 
and no appearance being entered, shall only authorize a sale of the prop- 
erty tevied upon^and proceeding against garnishees to collect the amount 
thereof. Defendants in attachments issued underihe provisions of Uiis 
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chapter, where property may be levied upon^ or the person in whose 
possession the property may be fonnd, niay retain possession df such 
property upon executing a bond to the plaintiff in the attachment, with 
good security in a penalty of double the amount claimed by the attach- 
ment, conditioned that the property shall be delivered to any constable 
of the county, whenever denjanded, to be sold in satisfaction of any 
judgment which may be obtained in the attachment suit, or in case the 
property 18 not deliveted, that the obligors will pay and satisfy the said 
judgment and costs ; and when a bond shall be executed, the constable 
shall return the same with the attachment, and upon a breach of any 
condition ihereof, the plaintiff shall have a right to prosecute suit thereon, 
and to recover the amount due upon his judgment and costs. 

'' Sec. 15. In- all cases arising under the provisions oif this chapter, 
when two or more attachiuetits shall be levied on the same property, or 
be proved .on the same garnishee, and judgment shall be entered on the 
sanie day, the proceeds of the propertyattaehed, or the money obtuned 
from garnishees, shall be divided among the several plaintiffs iii attach- 
ment, according to the amount of their judgments respectively : provided^ 
that, when the property sought to be attached shall have been removed 
from the county in which the attachment issued, and shall be overtaken 
and returned to such county, the claim of such attaching creditor shall 
haver-piiority over attachments subsequently issued. 

*'Sec. 16. Persons summoned as garnishees may set up the same 
defense iti^ trials under this chapter, as they might against the defendant 
in the attachment ; and may, in like manner, make any setoff against 
the defendant, whether the same be due or not. 

''Sec. 17. Whenever judgment shall have been rendered against 
any garnishee, and it shall appear that the debt from him to the defend- 
ant in the attachment, is not yet due, execution shall not issue against 
him until twenty days after the same shall become due : provided, the 
plaintiff may swear out execution, as in other cases, after the said debt 
becomes due. 

" Sec. 18. Any garnishee having ^ects of the defendant m his 
hands, may, by delivering the same, or any part thereof, to the consta- 
ble, and taking his receipt therefor, be discharged from his liability re- 
specting such eflfects so delivered. 

" Sec. 19. When two or more persons not residing in this State, are 
jointly indebted, either as joint obligors, partners, or otherwise, the writ 
or writs of attachment may be issued against the separate and joint 
estate of such debtors, or any of them, either by their proper names. 
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or by, or in the name or style of the partnership, or by whatever other 
name or names such joint debtors shall be generally repated, known or 
distingaished in this State, or agunat the heirs, executors or adminis- 
tmtors of them, or either of them ; and the goods, chattels, rights, 
credits and effects of such debtors, or either or any c^ them, shall be 
liable to be seized and taken for the satisfaction of any just de|bt or othw 
legal demand, and may be sold to satisfy the same. 

** Sec. 20. The right of property .may be, tried, and app^ak taken 
in all cases arising under this chapter, in the same' manner as when 
property is taken on ezeoution or judgment rendered inordinaiy oase». 

'' See. 21. The affidavit required in the first section of this chapter, 
may be sworn to in the manner prescribed in section thirty-two of drap- 
er nipe of the revised statutes. 

" Sec. 22. Tlus chapter dbaU be construed in all courts in the 
most liberal manner for the detection of firaud. 

*' Sec. 23. The provisions of chapter one of the revised statutes 
shall apply as well to suits in attachment, as to other cases." 

JTorm o/AJUdamt for Aitachment, 



Statb o» Illinois, . _ 

^ ss. 



)is,> 
€ock County, ) 

A. B., of said county, being duly sworn, doth depoito and say, that 0. 
]>., against whom the said A: B. is about to sue out an attachment, is justly 
indebted to him' in a sum not exceeding one hundred dollars, to wit, the 
sum of twenty-five dollars ; and that the said C. B. has departed from 
this State, (or Vis about to depart from this State, with the intention of 
having his effects removed from this State ;" or *^ is about removing 
his property from this State to the ii^uiy of such creditor ;" or ''that 
such debtor conceals himself, or stands in defiance of an officer, so 
that process cannot be served upon him ;^' or '' that such debtor is'not 
a resident of this State.".) . - 

Subscribed and sworn to befi>re j A. B. 

me, this — day of — , A. D. 18 — . V 
BsNJAHiN Cool, J. P, j 

Form of Attachment Bond. 

Know all men by these presents, that we A. B. and C. B. are held and 

firmly bound unto E. F. in the penal sum of dollars, (insert at kagf 

daoihle the amount oftheplainii^s ekdm,) fi)r the payment of whidi 
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well and truly to.be ma4o, we biiid ouraelTes, .our heiis, executors and 
administrators, jointlj and severally^ firmly by these presents. 

The condition of the above obligation is such that, (conclude accord- 
ing to the form prescribed hy the statute, see cmte^ Fsge 274, Sec 4.) 

Aj^roved by me, ibis — day 1 

^ (rf , A. D. 18—. ^ C' D 

Benjamin Cool, J, P.^ j 

. , ... 

Writ of akachment. For form of the writ of attachment, see Page 
274, Sec 2,, being ihe same as prescribed by the statute. 

ft 

Form of Attachment Notice, when defendant is not personally served. 

In Justice's Court. 

A. B. 

vs. 

e. D, 

To the above named defendant : 

You are hisreby notified that an itttaehment has been issued by the 

undersigned, a justice of die peace in and for the county of , at 

the instance of A. B.» the aboT^ named plaintiff, against your personal 
property ; that the said attachment was issued fcNr the sum of fifty dol- 
lars, which amount the said plaintiff claims to be due to him from you; 

that the cause will be tried b^ore me at jny office in r-, in said 

ooHDty, on the day of — < — , and that, unless you shall appear at 

the time and place fixed for jbrial. Judgment wUl be entered by defiiult, 
and the property attaehed <»dered to be sold to satisfy the same 

Dated this — day oi ■, 18—. L. M., 

Justice of the Peace. . 

Form of Summon^ for Garnishee who- does not appear on return 

day of attachment, 

m 

State o» Illinois,) 
Cook County, ) ** 

The People of the StcOe of Illinois to any Constable of said County, 

Greeting: 

Whereas A. B. recovered a judgment in attachment before the under- 

. signed, justice of the peace of said county, against C. D., and whereas 

R. T. was duly served with said attachment as garnishee, and haa not 

made answer therein ; you are therefore hereby commanded to summon 
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the saad B. T., to appear ^before. me at my office in North Ohioago^ on 

the day of , A. D. 185-, at — - o'clock, — M., to 

show oauee, if any be Have, why judgment shall not be entered against 

]iiin for dollars and — cents, the amount of said judgment 

and costs against the said defendant in attacbm^t Hereof make due 
service and return as the law directs* 

Given under my hand and seal this day of ■ , A. D. 186-. 

ThOS. G. PlKBNDliBQAST, J. P. [SJBAL.] 



n. or ATTACHMENTS OF BOATS AND VESSELS. 

Bev. Stat. 71» Sec 1. " Boats and vessels of all descriptions, buUt, 
repaired or eqmpped, or running upon any of the navigable waters 
within the jurisdiction of tibis State, shall be liable for all debts contract- 
ed by the owner or owners, masters, supereargoes or consignees thereof, 
on account of iSL work done,, supplies or materials furnished by mechanics, 
tradesmen and others, for, on account of, or towards the building, 
repairing', fitting, famishing or equipping such boats and vessels, thek 
engines, machinery, sails, rigging, tackle, apparel and. furniture; and 
such debts shall have the preference of all other debts due from the 
owners, <or proprietors, except the wages of mariners, boatmen aiul 
others, employed in the service of such boats and vessels, which shall 
first be paid. 

'* Sec. 2. Any person having a demand, contracted as befi>ie men- 
tioned, against any such boat or vessel, may have an attachment to be 
issued out of any court, or by any justice of the peace having juris- 
diction thereof in - any county in this State in which, such boat or 
vessel may be found, either against the owner or owners by their 
proper names, or by. the name and style of their copartnership, if 
known, otherwise against such boat or vessel, by her name or de- 
scription only« au&pri&ng and directing the seizure and detention 
of the same, with her engine^ machinery, daik, rigging, tadde, 
apparel and fhrniture,- by the sheriff or constable, upon affidavit 
being made of the justice of suck demand, and bond given by the 
plaintiff as in other cases of attachment : Provided^ That in all cases 
where such proceedings are instituted agamst such boat or vessel 
by her name and description only, the bond to be given by the 
plaintiff, shall be made payable to the people of the State of Eli- 
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nois, but for the use and benefit of the owner or owners of sncb boat 
or vessel, wbo may institote a suit thereon, if damages be occa- 
sioned by the issuing of such attachment, and haye reoovefy thereon, 
in the ss^me manner as if said bond had been given to such person 
or persons by their proper names, or in the na^e and style of their 
copartnerehip. 

' ' Sec 3. Upon the return of such attachment, the person or persons 
having^ demands of the description aforesaid, and for whose benefit 
fuch attachment was issued, shall file a written declaration or state- 
ment, against such boat or vessel by her nunc or description, or 
against the owner or owners, if known as aforesaid, briefly reciting 
the nature oi the demand, whether for work done, or materials, fire- 
wood, or supplies of provisions furnished ; and whether at the re- 
quest of the x)wner, master, supercargo or consignee of such boat or 
vessel, and that such demand remains unp^d ,annezing to such declarar 
tioB or statement, a bill of the particulars constituting such demand, 
in sepanite and * distinct items ; and the like proceedings shall be 
had in all other respects, and the like judgment and execution as 
in other cases of attachment^ 

'* Sec.' 4. All engineers, pilots, mariners, boatmen and others 
employed in- any capacity, in or about the service of any such boat or 
vessel, who may be entitled to arrearages of wages in consequence of 
sbch service, may proceed to collect such wages under the provisions 
of this chapter; and shall be entitled to all the benefits hereof 

'' Sec. 6. K the owner or ownerd, master, supercargo or consignee, 
of any such boat or vessel, seized by attachment as aforesaid, shall at 
any time before final judgment, give bond to the plaintiff, with security 
to be approved by the clerk of the circuit court, or by the judge in 
term time, (or jui^tice of the peace, as the case may be,) in double the 
amount of jbhe demand sued ibr, and a sufficiency to discbarge all costs 
which may accrue thereon, conditioned to pay and satisfy such Judg- 
ment as the court (or jus^ of the peace,) may render against such 
boat or vessel or defendant party, together wttili the costs of suit, then 
such boat or vessel shall be forthwith discharged from such attachment 
seizure and detention ; but shall nevertheless be liable to be taken and 
sold on any execution to be issued on such judgment; or upon the 
judgment which may be rendered at any time on the bond required to 
be given by the defendant party as aforesaid. 

" Sec. 6. No creditor shall be allowed to enfo^ the lien created 
under the provifions of this chapter, as against, or to the prejudice of 
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any other creditor, or subseqnent mcumbraneer, or bona fide porchaser, 
unless suit be instituted to enforce such lien as. provided in this chapter, 
within three months after the indebtedness accrues or becomes due, 
according to the terms of the contract." 

As will be seen by section 8 of the preceding chapter of the statute, 
the like proceedings will be had in all other tespects from those pointed 
out by said chapter, as in other oases of attachment ; therefore some of 
the forms heretofore given in cases of attachment, may be used in pro^ 
ceeding under this chapter ; and which it has been thought unnecessary 
to repeat in the following list of forms. 

Form of Affidavit for an Attachment against a boat or vessel. 



Statb or Ilunois, > 
CotiNTY, > 



ss. 



C. D. of ' », in said couniy, being duly sworn, says that on 

the ' day of , 18 — , at ^, in said county, he made 

a contract with E. F., then the master of the steamboat , to 

furnish for the said boat certain materials towards repairing the said 
boat, and in pursuance of said contract, did furnish the same, and that 
the said master contracted and agreed on his part to pay him therefor 
the sum of ' dollars, which said sum is still due and unpaid ; 

and that he does not know whether the said boat is pwned by co-part- 
ners, nor does he know who are the owners thereof. He therefore 
prays an attachment against said steamboat by her name, authorizing 
and directing the seizure and detention of the same, with her engine, 
machinery, apparel, md furniture. 

Subscribed and sworn to before me, \ CD. 

L. M., a justice, oi the peace of said 

county, this — day of , 18 — . 

L. M., J. P. 

4 ' . 

Form of Bond for an Attachment against a boat or other vessel. 

Know all men by these presents, that w&, 0. D. and E. F., of the 

county of -• — , and the State of Illinois, are held and firmly bound 

unto the people of the State of Illinois, for the use aad benefit of ihe 

owner or owners of the steamboat , ih< the sum of (insert double 

the sum for which the complaint is made,) to be paid to said people 
of the State of Illinois for the use aforesaid ; to which payment well 
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and truly to. be made, we bind ouraelves, our heirs, ezecotovs and 
administrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this ^ day of , 18 — . 

Whereas, the above bounden C. D. hath on the day of the date 
hereof, prayed an attachment in &vor of the said CD., against the 

.steamboat , with her engine, machineiy, apparel, and furniture, 

the owners of which are unknown, for the sum of dollars, 

and the same being about, to be sued out, returnable on the - 

day of , instant,, {or '* next,") ^before L. M., a justice of the peace 

of county : 

Now therefore, the condition of thi^ obligation is such, that if the 
said C. D. shall prosecute his suit with effect, or m case of failure 
therein, shall well and truly pay and satisfy all such costs in said suit, 
and such damages as shall be awarded against the said C. D.^ his heirs, 
executors, or administrators, in any suit or suits which may hereafter 
be brought for wrongfully suing out the said attachment, then the 
abova obligation to be void, or otiierwise to remain in full force and 
effect 

Sealed, and delivered in the > CD. [seal.} 

presence of J- g. p. [g^ii,.] 

L. M. 

^&rm of AUctchment against a hoot or vessel. 
Stats ot Illinois, 



County 



;*}-■ 



The People of the Staie of Illinois to any Constable of said Couhty, 
Gksetino : — 

Whereas, A. B. hath this day complained on oath, that, on the 

day of , 18 — , he made a contract with 0. D., then the master 

of the steamboat , to furnish for the said boat certain materials 

towards repairing the said boat, and, in pursuance of said contract, did 
furnish the same ; and that the said master contzacted and agreed on 

his part, to pay him therefor the sum of dollars, which said sum 

is still due and unpaid; and that he did Hot know whether the said boat 
was owned by co-partners, nor did he know who were the owners thereof; 
and, whereas the said A. B. thereupon made application to me, the nn- 
dermgned, a justice of the peace of said county, for an attachment for 

said sum of dollars, against said steamboat, by her name, authori- 

nng and directing the seimre and detention of the same, with her en- 
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gine, machinery^ apparel, and famiture, and gave bond and security 
according to the directions of the statnte in each case mada and pro- 
Tided: 

We, therefore, command you that you attach. the said steamboat 

- , with her engine, machinery, apparel and furniture, if to be 

found in your county, and detain the same, so that they may be liable 

to. farther proceedings thereon according to law, before the undersigned, 

a justice of the peace, at his office in , in said county, on the 

day of instant, (or '"next,") at o'clock in the noon, 

when and where you shall make known to- the said justice of the peace 
how you have executed this writ ; and haye you Uien and there this 
precept. 

Giyen under the hand and 'seal of said justice, this day of 

L. M., J. P. [seal.] ' 
Form of Affidavit against the owners of a vessel. 



Statb of Illinois, > 
County, ) 



ss. 



A. B., of , in said county, being duly sworn, deposes and 

says, that C. D., E. F. aijd G. H., the owners of the schooner , 

are justly indebted to him in the sum of dollars, for work done 

upon the said schooner , and for materials furnished for the 

same, b^ this deponent, at the request of I. J., the master of the ,said 
schooner. 

Subscribed and sworn to before me, ^ A. B. 

L. M., a justice of die peace of said 

county i this day of , 18 — . 

L. M., J. P. 

Form of Bond for an Attaekment against the owners of a vessel 

. Know all men by these presents, that we, C. D. and K. L., of the 
county of Lake and State of Dlinois, aref held and firmly bound unto 
E. F., G. H. and I. J. in the sum of (insert douUe the sum for which 
the complaint is made,) to be paid to the said E. F., G. H. and I. J.» 
their executors, administrators or assigns, to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors and adminis- 
tnton, jointly and seyerally, firmly by theae^presents. 

Sealed with our seals, and dated this day of , 18—. 
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Whereas,- tiie above bounden C. D. hath, on the day of the date 
Hereof, prayed for an attachment in £EiY0r of C. D., against the said 

E. F., G. H. and L J., for the sum of : dollars, authorizing and 

directing the seiznioe and detention of the schooner , with her 

sails, rigging, tockle, apparel and fumituie, and the same being about 

to be sued out, returnable on the day of instant, {or 

** next,") before L. M., a justice of the peace of the county of Lake : 

Now, therefore, the condition of this obligation is such, that if the 
said C. D. shall prosecute his suit with effect, or in case' of &ilure 
therein, shall* well and truly pay and satisfy to the said E. F., G. H. 
and I. J., all such costs in' said suit, and such damages as shall be 
awarded against the said C. D.^ his heirs, executors, or administrators, 
in any suit or suits* which may hereafter be brought for wrongfiiUy stung 
out the said attachment, then the aboye obligation to be void, otherwise 
to remain in full force and jcffect. 

Sealed and delivered in the ^ G. D. [seal.] 

presence of I K. L. [sbal.] 



Form of Attachment against the avmers of a boat or vee$eL 



State of Illinois, ) 
County, j 



S8. 



The People of the State of lUinoie to any Constahle of said Oou$iiy, 
Greetino : — t 

Whereas, C. D. hath this day co^iplained^ on oath, that E. F., G. H« 

and I. J., the owners of the schooner , were justly indebted to 

him in the sum of dollars, for work done upon said schooner 

, and for materials furnished for the same by this deponent, at 

the request of K. L., the master of said schooner : 

We therefore command you, that you attach the said schooner, with 
her sails, rigging, tackle, apparel, and furniture, if to be found in your 
county, and detain the sam^, so that they may be liable to further 
proceedings thereon according to law, before the undersigned, a justice 

of the peace, on the day of ^, instant, {or '* next,") at 

o'clock in the noon, at his office in , in said 

oonnty, when and where you shall make known to the said justice of 
the peace, how you have executed this writ And have you then and 
there this precept. 
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Given uoder mj hand and seal at my oflGice in < — ,^ in said 

Gonnty, this ' day of——, A. D. 18 — . 

L. M„ /. P. [seal.] 

Form of DeelaraHon qr Statement in AUaekment agctinst boats or 

veiseb, 

Statb of Illinois,) 
■ - County, ) 

Before L. M., a jostioe of the peaee of sud county : 

C. D. > 

V8. >• Attaehment. 

The steamboat ) 

The steamboat was attached m this ease at the suit of C. D., 

the plaintiff, and thereupon the said plaintiff oomphuns of said steam- 
boat, for that whereas, on the day of < — — *— , 18 — , at eaid 

county, the said steamboat was indebted to the plaintiff in the sum 

of dollars, - for the work and labor of the plaintiff, before that 

time done, performed, and bestowed, in and about the repairing of the 
said steamboat, at the request of one £. F., then the master thereof; 
which Bald demand remains wholly unpaid : the plaintiff further avers, 
that he does not know who are the owners of said boat. 

CD., Plaintiff. 

Bm of Particulars. 

18 — . 

Jan. Is^. The Steamboat to , Dr. 

To ten days' labor in painting said boat, at $ 



per day, . . . ^ $■ 

Another form, in Attachment against Owners, 
Statb of Illinois, 



,„, 



County, f ^ 



Before L. M., a justice <^ the peace of sud county. 

A. B. ) 

vs. > Attachment. 

C.D.,B.F.andG.H. ) 

C. D., E. F. and G. H., the defendants, were attached in this case 
at the suit of A. B., the plaintiff, and thereupon the said plaintiff 



I 
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complains, for that whereas, on the day of , 18 — , at 

the said county, the said 0. D., E. F. and-G. H. were indebted to the 
plamtiff in the sum of -* dollars, for certain firewood and mate- 
rials before that time furnished by .the plaintiiBTto the defendants, to be 
used in and about the repairing, furnishing and fitting the steamboat 
\ at the request of the said defendants ; which demand now re- 
mains wholly unpaid. 

A. B., Plaintiff. 

BUI of Partidulars. 

0. D., E. F. and G. H., owners of the 

18 — . steamboat to — ^ , Dr. 

Jan'y 1st. To 1,000 feet pine Lumber, .$ 

** To 1 doz. Common Chairs 

** To 10 cords Wood, at $ — per cord, 

Deputation of OonskMepro. tern, to serve Attachment. 

State of Ilunois^ ,. ^ 

ss. 






County. 

It being made to appear to tbe undersigned, a justice of the peace of 
said county, that there is a probability that the goods and chattels of the 
within named defendant will be removed before application can be 
made to a qualified constable to execute the within attachment, he there- 
Tore appoints 0. P. to execute this precept. 

Given under my hand and seal, this day of »— , 18 — . 

L. M„ J. P, [seal.] 
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CHAPTER II. 

« 

OF THB ACKNOWIiEDGBIENT AND PROOF OF DEEDS AM) 

OTHER INSTRUMENTS. 

Bey. Stat 106, Seo. 17. ''When my husband and wife residing 
in this State, shall wish ta convey the real estate of the wife, it shall 
and may be lawful lor the said husband and wife, she being above th^ 
age of eighteen years, to execute any grant, bargain, sale, lease, release, 
feoffment, deed, conveyance or assurance, in law whatsoever, for the 
conveying of such lands, tenements and hereditaments; and if, after the 
executing thereof, such wife shall appear before some judge or other 
officer, authorized by this chapter to take acknowledgments, to whom 
she is known, or proved by a credible witness to be the person who 
executed such deed or conveyance, such judge or other officer shall make 
her acquainted with, and explain to her the content^ of such deed or 
conveyance, and examine her separate and apart from her husband, 
whether she executed the same voluntarily, freely, and without com- 
pulsion of her said husband ; and if such woman shall, upon such ex- 
amination, acknowledge such deed or conveyance to be h^r act and 
deed, that she executed the same voluntarily and freely, and without 
compulsion of her husband, and does not wish to retract, the said judge 
or other officer shall make a certificate indorsed on, or annexed to such 
deed or conveyance, stating that such woman was pcfsondlly known to- 
the said judge or other officer, or proved by a witness, (naming hhn,) 
to be the person who subscribed such deed or conveyance, and setting 
forth the examination and acknowledgment aforeisaid, and that the co&- 
teuts were made known and explained to her ; and such deed, (being 
acknowledged or proved according to law as to the husband,) shall be 
as effectual jn law as if executed by such woman while sole and un- 
married. No covenant ox warranty contained in any such deed or 

18 
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I 

oonvajanoe, shall in any manner bind or affect sacb married woman, or 
her heirs, inrther than to convey from her and her heirs effectoallj, her 
right and interest expressed to be granted or conveyed in sach deed or 
conveyance." 

When by Husband and Wife, conveying the reed estate of the vnfe} 

StATS ov Illinois,) 
OboA County, )^' 

I, Homer WUmartk, a justice of .the peace in' and for said county, 
do certify tiiat C. D. and E. P., his wife, whose signatures appear to 
the foregoing deed, and who are personally known to me to be the 
persons whose names are subscribed to such deed, as having executed 
the 43ame, appeared before me tiiis day in person, and did acknowledge 
the same to be their free act and deed. 

And the sud E. 1)., who is above the age of eighteen years, having 
been by me examined separate and apart from her said husband, and 
the contents of said deed having been by me made known and explain- 
ed to her, she acknowledged that she had executed the same voluntarily, 
freely and without compulsion of her said husband, and does not wish 
to retract the same. 

Given under my hand and seal this day 'of , A. D., 18— • 

HollXB WlLBCABTH, tA P. [bEAL.] 

t 

*'dec. 20. No ^dge or other officer, shall take the acknowl- 
edgment of any person to any deed or instrument of writing as 
aforesaid, unless ihe person offering to make such acknowledgment, 
shall be personally known to him to be the real person who, and in 
i^hose name such acknowledgment is proposed to be made, or shall be 
proved to be such, by a credible witness, and the judge or oAcef taking 
puch acknowledgment, shall, in his certificate thereof, state that sudi 
person was. personally known to him to be the person whose name is 
subscribed to such, deed or writing, as having executed the same, or that 
he .was proved to be such by a credible witn^, (naming him.) And 
on taking proof of any deed or instrument of writing, by the testimony 
of any subeoribuig witnesses, the- judge or offieer shall ascertain that 
the person who offers to prove the same, is a subsQidbing witness, either 
from hb own knowledge, or from the testimony of a credible ^tnesB ; 
and if it shall appear from the testimony of such subscribing wiimess, 

(1) B0T. Stal. 106, Sm. 17. BMOMte, PigeS89. 
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that the person whose name appears sabscnbed to sach de^ or writing, 
is the real per^n who executed the same, and that the witness sab- 
bribed his name as such, in his presence and at his reqnest, the judge 
or officer shall grant a certificate, stating that the person testifying as 
subscribing witness, was personally known to him to be the person whose 
name appears subscribed to such deed as a witness of die execution 
thereof, or that be was proved to be such by a credible witness, (naming 
him, and stating liie proof made by him ; and where any grantcv or 
person executing such deed or writing, and the subscribing witnesses 
are deceased, or cannot be had, the judge or officer as aforesaid, may 
take proof of the hand writing of such deceased party and subscribing 
witness or witnesses (if any,) and the examination of a competent and 
credible witness, who flhall state on oath or affirmation, that he person- 
ally knew the person, whose hand Writing he is called to prove, and 
well knew his signature, (stating his means of knowledge,) and that he 
beUeves the name x>f * such person subscribed to such deed or writing, 
as party or witness (as the caae may be), was thereto subscribed by 
such person; and when the hand writing of the grantor or person 
executing such deed or writing, and of one subscribing witness (if any 
there be,) shall have been proved as. aforesaid, the judge or officer shall 
grant a certificate thereof, stating the proof aforesaid.'' 

« 

I'orm of, Certificate of Acknowledgment hy one Grantor , personalfy 

known to the Justice} 

State op Illinois, ) 

Cook COXJNTV, ]"P8- 

I, O. De Wolf a justice of die . pea^ in and for said county, do 
certify that C. D., whose signature appears to the foregoing dfied, and 
who is personally known to me to be the person whose name is sub- 
scribed to such d^^ as having executed the same, appeared before me 
this day in person, and did acknowledge the same to be his free act 
and deed. * , 
. Qiven uikder my hand and seal, this day of , A: D. 18 — . 

0; DeWoLF, J. P. [SBAL.] 

■ !.« ■ .. I ■ II , II I ■ ■ ^ ,1 I . - I .1 I ,. I I. 

(1) B«T. Stat. 107, See. 90. 
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By a Grantor, iohen proved hy a credible witness} 

State of Illinois,") 
.Oook County, y^' 

I, Patrick Lamb, a jusfcicd of the peace in and fox fiaid county, do 
certify, that 0. P., w^oae signature appears to the foregoing dieed, who 
was proved to me, by the oath of E. F., a competent and credible wit- 
ness, to be the person whose name is subscribed to such de^d, as haying 
executed the same, appeared before me this day. in person, and did 
acknowledge the same to be his free act and deed. 

Given under my hand and seal, this day of , A. D. 18 — . 

Patrick Lamb, X P. [seal.] 

•/ 

When proof of deed or instrument is taken hy the testimony of a 

stibscribingi witness known to the justice,^ 

. State of Illinois,) 
Cook County, C ^' 

I, Owen McCarthy, a justice of the peace in and for said county, do 
certify, that C. D., who is personally known to me to be the person 
whose name appears subscribed to the foregoing deed as a witness of the 
execution thereof, appeared before me this day^in person, and being 
duly sworn, according to law, testified that IS. P., whose name appears 
subscribed to such deed as having executed the same, is^the real person 
who executed the same, and that.he, th^ said C. D., subscribed his 
name as such witness, in th^ -present of the said C. D., and at his 
request. 

Given under my hand and seal, this -^ — r day of , A. D. 18 — . 

Owen McCarthy, J. P, [seal.] 

When proof of deed or instrttmeni is taken by subscribing witaMss, 

not known, btU proved to the justice,^ 



8 



State of Illinois, ) 
Cook County, j ^' 

I, Andrew Aiken, a justice of the peace in and for toid county, do 
certify, that C. D., whose name appears subscribed to the foregoing 
deed, as a witness of the execution thereof, and who was proved to me, 

by the oath of E. F., a competent and credible witness, to be the per- 

■ » — ' I. II , I I , , . . 

(I) Rev. Stat. 107, Seo. ao. See oiUe, Page 2fiO. (2) Ibid. See aitle, Page 29a 

{B)Ttiid. See aiit«, Page 290. 
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son wfaoBe name appears subscribed to such deed as a witness to the 
execution thereof, appeared before me this day in person, and being duly 
sworn according to law testified, that O. H., whose name appears sub- 
scribed to such deed as having executed the same, is the real person 
who executed the same, and that he, the said C. B., subscribed his 
name as sueh witness in the presence of the said G. H., and at his re- 
quest 

Given under my hand and seal, this day of . ', A. D. 18 — . 

AkDBSW AiKEX, J. P. [SBAL.] 

When Proof of Deed is made, where the grantor and mbscrihing 
witnesses are deceased, or not to he had} 

State of luimois, 7 
Cook County, j"^' 

I, M. L, DunJUxpy a justice of the peace in and for said county, do 
certify, that C. D., a competent and credible witness, appeared before 
me this day in person, and being duly sworn according to law, stated 
on oath, that he personally knew E. F.; whose name appears subscribed 
to the foregoing deed^ as having executed the same, and 6- H., whose 
name appears subscribed ^ to such deed as a witness to the execution 
thereof; that they are now deceased, {or ** cannot be had," as the 
case may he) ; that he well knew the signature of each of said persons, 
having seen each of them frequently write their names, (or other 
means of knowledge,) and that he believes the name of said E. F., 
subscribed to such deed as having executed the same, and the name of 
said G. H., subscribed thereto as a witness of the execution thereof, 
were thereunto subscribed by said persons. 

Given under my hand and seal, this > day of , A. D. 18 — . 

M. L. DUNLAP, J. P. [SBAL.] 

*' Sec. 21. It shall and may be lawful ibr any married woman to 
release her right of dower of, in and to any lands and tenements, 
whereof her husband may be possessed or seized, by any legal or equi- 
table title during coverture, by joining such husband in- the deed or 
conveyance, for the conveying of such lands and tenements, and ap- 
pearing and acknowledging the same before any judge or other officer 
authorized to take acknpwledgments by this chapter ; and it shall be 
the duty of such judge or other officer, if such woman be not person- 
ally known to him to be the person who subscribed such deed or con- 

(1) Bflv. Stat. 107, Sm. 20. S« ame^ fs^TOO. 
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veyanoe, to asoert&in ther same by the testimony of at least one compe- 
tent andxredible witness ; and upon being satisfied of that &ct, shall 
acquaint such womaji with the contents of the deed or conveyance, and 
shall examine her separate and apart from hisr husband whether she 
executed the same, and relinquished her dower to the lands and tenements 
therein mentioned, volimtarily, freely, and without eompulision of her 
said husband ; and if she acknowledged that die executed the same, 
and relinquishes her dower in the lands and tenements therein men- 
tioned, voluntarily, freely and without the compulsion 6f her husband, 
such judge, or other officer, shall grant a certificate to be indorsed on, 
or annexed to such deed, stating that such wom^n was personally known 
to him, or was proved by a witness (naming him) to be the person who 
subscribed such deed or writing; and that she was made acquainted 
with the contents thereof, and was examined and acknowledged such 
deed as aforeaiud ; which being recorded, together with the deed duly 
executed and acknowl^ged by the husband aoootding to law, shall be 
sufficient to discharge and bar . the claim of such woman to dower in 
the lands and tenements conveyed by such deed or conveyance.'^ 

When by Husiand and Wififar reRnquUhment ofDotffer^ . 

State of Illinois, ) 
<!ook County, j^' 

I, Benjamin, Coolf a justice of the peaqe, in and for said county, do 
certify that C. D. and. E. D., whose names appear to the foregoing deed,. 
and who are personally known to me to be the persons whose names are 
subscribctd to such deed as having executed the saipe, appeared before 
me this day in person, and did acknowledge the same to be their free act 
and deed. 

And the said E. D., wife of the said C. D., having been by me 
made acquainted with the contents of said deed, and bein^ examined 
by me separate and apart from her said husband, she acknowledged that 
she executed the same, and relinquished her dower, to the lands and 
tenements, therein mentioned, voluntarily, freely and without compul- 
sion on the part of her said b^band. 

Given under my hand and seal, this — day of , A. D. 18—. 

Benjamin Cool, J. P. [seal.] 

** Sec. 24. All povers or letters of attorney, or agency, authorizing 
the granting, selling, conveying, assuring, releasing or transferring^ 

(1) Ber. Stat. 107, Seo. 21. 
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or for the • esnontmg (mt acknowkdging of any grantB, • sales, 
leases, assaranoes^ or other oonyejraaoes or "writings whatsoeyer oonoem- 
ing any lands and tenements, or wheieby the same may be effected in 
law or eqmiy, shall be acknowledged orpioved* and recorded as hereiii 
befine required in cases of deeds and other Bssoranpes; after which all 
grants, ocmveyanoes and assoranoes, made and acknowledged pnrsaant 
to the powers granted, mdess die same be revoked by a dcied duly ac- 
knowledged and proven, and recorded as aforesaid, shall be as valid 
and effectual as if executed and acknowledged by the constituent or 
constituents." 

When the Grantor eoceeutes under a Pateer ofJttarruy,} 

State or Illinois, ) 

Cook COONTT, ) 

I, Nicholas Berdel, a justice of the peace in and Ibr said county; do 
certify that CD., whose signature appears to the. feregping deed^ as 
the attorney of E. F., and who is personally known to me to be the 
person who. thus subscribed ajid executed the same» appeared before me 
in person, and did acknowledge the same to be his free act and deed. 

GKven under my hand and seal, this • day of , A.JD. 18 — . 

Nicholas Bbbbel, J. P. [seal.] 

'*Sec. 41. If any grantor shall net have duly acknowledged the 
execution of any deed or instrument, entitled to be recorded, and the sub- 
scribing witnesses be dead, or not to be had, it may be proved by evi- 
dence of the hand writing of the grantor, and of at least one of the sub- 
scribing witnesses, which evidence shall consist of the testimony of two or 
more dionterested persons, swearing to each signature." 

Proof of Deed of Qrantor^ when the subscribing witnesses aire dead, 

or not to be had.^ 

State op Illinois,) 
Cook County, ) ' 

I, James G*Donohuey a justice of the peace in and fi>r said county, 
do certify^ that C. D. and E. F., two disinterested persons, being com- 
petent and credible- witnesses, appeared before me this day, in person, 

and being duly sworn according to law, testified that they were person- 

■ ^ ■ .ii ■ t 

(1) B«r. Stet 106, See. M. (2) Ber. Stat. HO, Sm. 41. 
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ally acqaaintedrwitli G. H., iihe person whose name appears subscribed 
to the foregoing d^d as ^imtor, and Uiat said signature is in the hand 
writing of the said G-. H., and also that they were acquainted with J. 
E., one of the sabsoribmg witnesses, (or "the subscribing witness," if 
but aney) thereto, and that said signature of said witness is in the hand 
writing of the said J. K. 

GKven under my hand and seal this day of , A. D. 18 — . 

James O'Donohub, /. P. [seal.] 
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CHAPTER III. 

OF BASTAKDT, AND PROCEEDINGS IN' CASES. THEREOF. 

« 

Bey. Stat. 85, Sec. 1. '''When any unmarried woman, who sball be 
pregnant or delivered of a child, which bj }aw would be deemed a 
bastard, shall make oomplunt to any one or more of^the justices of the 
peace of the county wher» she may be so pregnant or delivered, and 
shall accuse, under oath or affirmation, ajiy person with being the &ther 
of sUiph child, it shall be the duty of such justice or justices.to issue a 
warrant, directed to the sheriff or any constable of such county, against 
the* person so accused, and cause him to be brought fi)rthwith before him 
or them. Upon his appearance, it shall be the duty of said justice or 
justices, to examine the said woman, upon oath or affirmation, in the 
presence of the man alleged to be the father of the child, touching the 
charge against him. If the said justice or justice^s shall be of opinion 
that sufficient cause appears, it shall be his Or their duty to bmd the 
person so accused, in bond, with sufficient and good security to appear 
at the next circuit court to be holden for said county, to answer to 
such charge ; to which such court said warrant and bond shall be 
returned. On neglect or refusal to give such bond and security, the 
justice or justices shall cause such person to be committed to the jail 
of the county, there to be held to answer such complaint." 



BASTABDT. 



I^orm of Complaint before birth. 

Statb ov Illinois, 
County, 



[■ss. 



The complaint of A, B. of , in said county, an ^married 

woman, made before L. M., Esquire, one of the justices of the peace 
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in and for said county, under oatii, who says that she is now pregnant 
witih a chiM, and that the said child is likely to be bom a bastard ; 

and that C. D., of i , in the said county, is the fiither of the 

said child. 

Taken, signed, and sworn, this ■ ^ A, B. 

day of——, 18—, before me, 

L. M., J. P. 



Form of a OomplaitUi after birth. 



Statb ov Illinois, 



County 



HS, ) 



The complaint of A-. B., of , in the said county, an unmar- 

ried woman, made before L. M., Esquire, one of the justices of the 

peace in and for said county, und^ oath, wlA says, that on the 

day of •— , 18 — , at , in the county aforesaid,- she was 

deliYered of a (male) bastard child, and that C. I>. of , in the 

said county, is the &ther of the said child. 

Taken, signed, and sworn, this ' ^ A. B. 

day of -« , 18 — , before me, 

L. lii., /. P. 

Form of Warrani, before birth, 
Statb of Illinois, 



County 



;"■}» 



The People of the State of HUnois to the Sheriff or any Constable of 
said County: 

Whereas A. B. of m hi the sai4 county, an unmarried woman, 

has this day made complaint upon oath, before L. M., Esquire, a 
justice of the peace in and for said county, that she is pregnant with a 
child, which is likely to be bom a bastardy and that C. D. is the fother 
of the said child : 

We therefore command you to airest the said CD., and bring him 
before the said justice, to answer unto the said complaint, and to be 
further dealt with according to law. 

Given under the hand and seal of the said justice, the day 

of ,18-^. 

L. M., /. P. [seal.] 
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Form of Warrant, after birth, 
Statb ok Illinois, 



County 



ois,) . 



The People of the jStcUe of IlUnoia to the Sheriff or 6ny Conetajble 
tf said County ; . 

Whereas A. B; of , in the said ooanty, an umnamed woman, 

has this day made complaint under oath, before L. M., Esquire, a 
justice of the peace in and fw the said oountjs that on the i 

day of , 18 — , at , in the county aforesaid, she was 

delivered of a (male) bastard child, and that C. Dr is the &ilier of the 
said chQd : ~ 

We therefore command you to arrest the said C. D., and bring him 
before the said justice, to answer unto the said complaiiit, and to be 
further dealt with according to Uw. 

Given under the hand and seal of the said justice the >- day 

of- :-, la— . 

Xj, M., /. p. [seal.] 

Form of Oath or Affirmation upon the examination. 

Tou do swear {or, " you do solemnly, sincerely, and truly declare 
and affirm,") that you will true answers make to all such questions 
as shall be put to you, touching the present complaint now in . hearing 
against CD. 

Form qf Bond for appearance at the Circuit Court. 



Statu of Illinois,) 
County, ]" 



t)D> 



Know all men by these presents, that we, C. D., P. Q. and K. S., 
are held and firmly bound unto the people of the State of Illinois^ in 

the sum of dollars, to be paid to the said people, for which 

payment well and truly to be made, we bind ourselves, our heirs, exe- 
cutors and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated the day of , 185-. 

Whereas complaint has been made before L. M., Esquire, one qf 

the justices of the peace in and for the said county of , by A- 

B. of — — , in said county, an unmarried woman, that she is preg- 
nant with a child, which is likely to be bom a bastard, (or *' that on 
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the day of , 185 -, she was deliyered of a (male) bastard 

child,") and that C. D. is the £Either of the said child ; whereupon the 
said jnsticet issued a warrant, and caused the said C. D. to be brought 
before him to answer the said complaint, and to be further dealt with 
according to law ; and upon examination of the said A. B., upon oath 
ipr '* affirmation,") in the presence of the said C. D., touching the 
said charge, and upon due consideration thereupon had, the said justice 
was of opinion that sufficient cause appeared, and did adjudge and 
determine that the said C, D., enter into 'a bond with good and suffi- 
cient security, to appear at the next circuit court, to be held in and for 
the said county of , to answer'to such charge. 

Now therefore the condition of this obligation is such, that if the 
above bounden C. D., shall appear at the next circuit court, to be held 

in and for the said county of ^ and answer to th.6 said complainti 

and not depart the court without leave, then this obligation to be void, 
otherwise to remain in force. 

Signed, sealed and delivered ^ , C. D. [seal.] 

in the presence of v P. Q. [seal.] 

L. M., •/: P. j R. g. [seal.] 

Form of. Oommitment on nfiglecUng or refusing to give bond. 



State op Illinois,) 
County, ) 



s& 



The People of the State of Illinois to the Sheriff^ or any Constable 
of said County t and to the Keeper of the Oommon Jail of said 
Gounfy : 

Whereas complaint has been made before E. F., Esquire, one of 
the justices of the peace of the said county, by A. B., of (Orafton 
precinct), in said county^ an unmarried woman, that she is pregnant 

with a child which is likely to be bom a bastard, (or * * that on the day 

of , 185-, she was delivered of a (male) bastard child,") and 

that C. D. is the fother of the said child, whereupon the said justice 
issued a warrant, and caused the said C. D. to be brought before him, 
to answer to the said complaint, and to be further dealt with according to 
kw ; and upon examination of the said A. B. upon oatk (or *' affirm- 
ation,") in the presence of the C. D., touching the said charge, and 
upon due consideration thereupon had, the said justice was of opinion 
that sufficient cause appeared, and did adjudge and determine that 
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tbe said 0. D. enter bto a bond with good and soffiotent'secniify, 

in the sun of dollars, to appear at the next cireoit court, to be 

held in and for the said county of '— , to answer such charge; and 

the said CD., having neglected (or refused) to give such bond and 
security: 

We, therefore, command you, the said sheriff or constable, forthwith 
to convey the said 0. D. to the common jiul of the said county, and 
deliver him to the keeper thereof, together with this precept ; and you, 
the said keeper, are hereby required to receive the said C. D. into your 
custody, in the sud jail, there to be held to answer such complaint, 
until he shall give such bond and security, or until he shall be dis- 
charged by due oouise of law. 

Given under the hand and seal of the said justice, the day 

of , 185-. 

R P., J, P. [seal.] 

'* Sec 2. The circuit court of such county, at their toid next term, 
shall have fiiU cognizance and jurisdiction of the said charge of bas- 
tardy, and shall cause an issue to be made up, whether the person 
charged as aforesaid, is the real father of the child or not, which issue 
shall be tried by a jury. Such inquiry shall not be ex parte^ when the 
person charged shi^ appear and deny the charge ; but he shall have a 
right to appear and defend himself by counsel, and controvert, by all 
legal evidence, the truth of such charge. 

*' Sec. 8. If at the time of such court, the woman be not delivered, 
or be unable to attend, the court shall order a recognizance to be taken 
of the person charged as aforesaid, in such an amount, and with such 
sureties as the court may deem just, for the appearance of such person 
at the next court, after the birth of the child ; and should such mother 
not be able to attend at the next term after the birth, tiie recognizance 
shall be continued until she is able. 

" Sec. 4. On the trial of every issue of bastardy, the mother shall 
be admitted as a competent witness, and her credibility shall be left to 
the jury. She shall not be admitted as a witness, in case she has been 
duly convicted of any crime which would, by law, disqualify her from 
bbing a witness in another case. 

"See. 5. In case the issue be found against the defendant, or reputed 
fiithef, or whenever he shall, in open court, have confessed the truth of 
the accusation against him, he shall be condemned by the judgment of 
the said court, to pay such sum of money, not exceeding fifty dollars, 
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yearly, for seven years, as m the disoretion of the said court may seem 
just and neoessaiy for ihe sapport, maintenanoe, and education of such 
child ; and shall, moreover, be adjudged to pay all the costs of the 
prosecution, for which execution shall issue as in other cases of costs. 
The said defendant, or reputed &ther, shall give bond and security lor 
the due and fidthfiil paym wt of such sifm of money, as shall be ordered 
to be paid by the said court, to be paid by him for the period aforesaid ; 
which shall be made payable quarter^yearly to the.judge of the court of 
probate, and his successor in office for the county in which the prosecur 
tion aforesaid was oommenced ; and the same, when received, shall be 
laid Out and appropriated, from time to tune, by the said judge, under 
his order and direction, for the purposes aforesaid. In case the defond- 
' ant, or reputed &ther, shall refuse or neglect to give such security as 
may be ordered by the court, he shall be committed to the jail of the 
county, there to remain until he shall comply with such order, or until 
otherwise discharged by due codrse of law: J^ovided, cdtvat^s, That the 
said* reputed fother, after gmng bond with approved security, to the 
court of probate, in said county, oonditiojaed for the suitable mainte- 
nance of any such child, for the term aforesaid, shall be permitted to 
take charge and have the control of his said child, at any time after 
said child shall ainve at the age of three years ; and frooCi the time of 
the said fother taking charge of such child, or should the mother refuse 
to surrender the said child, when so demanded by the said ^ther, then 
and from thenceforth, the said fother shall be released and- discharged 
from the judgment of all such sum or sums of money as may thereafter 
become due against the said fother, for the support, maintenance, and 
education of any such child^ K the said child should never be bom 
alive, or being bom alive, should die at any time, and the foot shall be 
suggested upon the record of the said court, then the bond aforesaid 
shall from thenceforth be void. But when a guardian shall be appointed 
for such bastard, the money arising from such bond shall be paid over 
to such guardian. 

'* Sec. 6. If, upon the trial of the issue aforesaid, the jury shall find 
l^hat the child is not the child of the defendant, or pretended father, then 
the judgment of the court shall be, that he be discharged. The woman 
making the complaint shall pay the costs of the prosecution, and judg- 
ment shall be entered therefor, and execution may thereupon issue. 

'' Sec. 7. K the mother of any bastard child, and the reputed 
&ther, shall at any time after its bir6h, intermany, the said child shall 
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in all respects, be deemed and held le^tiinate, and ihe bond aforesidd 
be void. 

** Sec. 8. No prosecution, under this chapter, shall be brought- after 
two years from the birth of the bastard child : Provided, The time any 
person aoocused shall be absent from the State, shall not be computed." 

Under the fifth section of tho foregoing chapter of the st&tute, it will 
be observed that the father after entering into the bond required by said 
section, may demand, and is entitled to the possession, control, and 
charge of the child. If the mother refrise to surrender it, he is dis- 
charged from his liability upon the bond, so long as she continues to 
refuse ; if she surrender it, the Either is not required to give a further 
bond, but he is bound for its maintenance, support and education there- 
after, during its minority, in the same manner as though it had been 
bom in lawful wedlock. Under the conunon law, it was otherwise ; 
the reputed &ther was not entitled to the custody of the child.^ 

Bastardy is in law a misdemeanor, which may be compromised or 

compounded, at the discretion of the parties interested.' 

I ■■■-'■■■-■■ I I ■ -I ■ I 11 1 I ■■ I, ,. , . Ill I • 

(1)2 011.687. 12) 8 Seam. 880. 
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CHAPTER IV. 

OF CONTEMPT OF COURT. 

Bev. Stat. 322, Bee. 60. " Eveiy person who sball appear before 
a justice of the peace, when acting as such, or who shall be present at 
any legal proceeding before a justice, shall demean himself in a decent, 
orderly, and respectful manner ; and for fidlure to do so, such person 
sball be fined by the said justice, for contempt, in any sum not more 
than five dolbirs." 

The power to punish for contempt is incident to all courts of justice, 
independent of statutory provisions.^ 

When a contempt is committed, in violation of the foregoing section 
of the statute, the offender may be instantly apprehended and dealt 
with according to law, without any further proof or examination. The 
justice may &t once draw up a conviction, according to the truth of the 



case.^ 



Form of Record of Conviction, 



State ot Illinois, 



COUNTT, 



>-8S. 



Be it remembered that on this day of instant, dur- 
ing the trial of a case between A. B., plaintiff, and CD., defendant, 
before me, L. M., Esquire, one of the justices of the peace in and for 

the county of , at my office in , in said county, J. K. 

did willfully and contemptuously accuse me of gross partiality and abuse 
of power, in the office of justice of the peace, in the presence of a num- 

(1) Br«eM, 286 ; 8«cam. 408. (2) 4 Bl. Ooib. 886. 
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ber of bystimdeni, (or 'Matemipted me while o&gaged in the triad of 
the said oatue, by niaking a great noise and difltarbance, and being 
ordered bj me tooeaee^ refosed so to do, and said thtft he did not regard . 
me nor mj authority," or if for ang other came, $et it fbrth parUeu- 
hrljfy ; and, whereas the sud J. K. was forthwith telled upon by me, 
and required to answer finr die said contempt, imd rfiow eittee why he 
should not be convieted thereof, but did not make any defense, nor show 
any cause why he ebould not be conyicted, nor make any Apology for 
his said ocmduct : 

Therefore I, the said justice, do hereby convict the said J. K. of the 
sud contempt, and adjudge and determine that he pay a fine of^ five 
dollars, and that he be committed to the commpn jail of said county, 
until he pay the said fine, or udtil he shall be discharge by due course 
of law. 

Jn witness whereof I have hereunto set ray haiid and seal, this 
day of — — — , 18 — . 

L. M., «/^ P' {SBAL,! 

Form of Commitment for a firke. 



State ov Ilunois, 



CoiWTir, 



h^. 



The Piopb of the State of Illinois to any Constahk of the, said 
County, and to the Keeper of the Oomm&n Jail of mid X!kMniy: 

Whereas, oti this day of ' , 18 — , while -L. M., Esquire, 

one of the justioes of the peace of the said county, was engaged in the 
trial of a cause between A. B., plaintiff, and C. D., defbndant, at his 
office in , in the said county, J. K. did willfully and contemptu- 
ously [interrupt the proceedbgs in said cause by making a great dis- 
turbance, and being ordered by said justice to cease, refiised 8o to do, 
and said that he did not reg^ him nor his authprity] ; and, whereas, 
the said J. K. was forthwith called upon by the said justice, and re- 
quired to answer for the sud contempt, and show cause why he should 
not be convicted thereof, bnt did not make any defense nor show any 
cause why he should not be convicted, nor make any apology for his 
said conduct ; and, whereas, the said justice did thereupoii convict the 
said J. K. of the said contempt, and ^adjudge and determine that he 
pay a fine of five dollars, and that he be committed to the common jail 
of the siud county until he pay the said fine, or until he be discharged 
by due course of hiw : 

19 
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Wq, there&ra, command you, .the mi eonstable, to take the said 
J. K. and deliveir him to the ke^r of thp oommoa jail of the said 
oountj, together .with lihlB waxraDt; and jou, the said keep^, are hereby 
required to reoeiYe him into your custody, in the said jail, and him there 
safely keep, until he pay the said fine, or until he shall be discharged • 
by due course of law. Hereqf lail not at your peril. 

Given under the hand and seal of the said justioe^ this day of 

—,18—. 

L. M., J. P. [shai..] 

Form of Commitment of Witness on neglecting to pay ajlnefor non- 

attendance.^ 

State o? Ijllinqis, > 
County, J ^* 

The people of ike State oflUinots to any ConstdUe of said County^ 
Grbbting: 

Whereas, John Doe has this day -been convicted before me,- L. 
M., Esquire, a justice of the peaoe in and &r the said county, for a 
contem|^, for that the said John Doe was duly subpoenaed to appear 
and testify in a suit depending before the said justice, between A. B., 

plaintiff, and C. D., defendant, on the day of , 18 — , and 

failing so to attend, and he not having purged himself when called upon 
by me to show cause why he should not be fined for such contempt, and, 
whereas, upon such conviction the said justice did adjudge and deter- 
mine thai the said John Doe should pay a fine of five dolUrs, and 
be imprisoned in the common. jail of the said county, unlil he pud the 
said fine or was discharged by due course of law ; and, whereas the 
said John Doe has neglected to pay the said fine : 

. We, therefore, command you, the said constable, to take , the said 
Jphn Doe and deliver him into the custody of the said keeper of the 
said jail. And you the said keeper are hereby required to receive the 
said John Doe into your custody in the said jail, and him there safoly 
keep until he pay the said fine or be discharged by due course of law. 
Hereof fail not 

Given under the hand and seal of the said justice, this day 

of ' I , IS'—. 

L. M., J. P. [seal.} 

--------- 

(1) This farm «hoald more properly have been embnoed under the head of ** tUtaekuunt 
agauist defaulting vntntsieSy*^ ofile, pege 88, bnt wm Ittadrertently omitted, and is tharefbn 
iunrCed here. 
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Forin of Gommitment of a Witness for refusing to he sworn,, or for re- 

' fusing to testify,^ 

Statb of Illinois, > 
— — County, | ®*' 

The people of the J&aie of MUn&is to any OonstaNe of the scad 
County, and to the Keeper of the Common Jail of said County, 
ORSETiNa : 

Whereas, on the trial of a cause before L. M., Esquire, a justice of 
the peace of the said county, between A. B., plaintiff, and C. D., de- 
fendant, John Doe being called as a witDjeas oh the part of the plaintiff, 
(or *' defendant,") and being present and admitting that he had been 
duly subpoenaed to attend the said trial as a witness on the part of the 
said plaintiff, (or ** defendant,") {or ''it being proved to me by the 
oath of the scud plamtiff,^' (or ''defendant,") or '^ by the oath.of J. 
K.," or " by the return of B. S., one^of the constables of said county, 
that the said John Doe had been duly subpceoaed," &c.); refused to 
be sworn as such witness in any form prescribed by law, (or " John 
Doe was called and sworn as a witness on the part of said plaintiff, and 
on bis examination as such witness tbe said John Doe waaa^ed by the 
said plaintaff the pertinent, and proper question, '* whether he was ao* 
quainted with the hand writing of C. D. Y* to which question the said 
John Doe refused to make answer.") 

And the said A. B* having made oath before the said justice of the 
peace that the testimony of the said John Doe was so far mate^al that 
without it he could not safely proceed to the trial of said cause : 

We, therefbiQ, command you, the said constable, to take and deliver 
the said John Doe into the custody vf the said k^per of the said 
jail. And you the said keeper are hereby required to receive the 
said John Doe into your custody, in ' the said jail, dnd him there 
safely keep until he shall submit to be sworn ss such witness as afore* 
said, and shall be discharged by due course of kw, (or '* until he shall 
submit to answer the said question so put to him by the said A. B., 
and be discharged by due course of law.") Hereof fail not at your 
peril. 

Given under the hand and seal of the said L. M., justice of the 
peace, this day of , 18 — . 

L. H,, J F. [SKAL.] 

(1) This ftwm, UIm Um preoedlng on«, i» not •trloUy ip place ander ttils ebtpter, but wm 
ioBdrvrtentty omitted in Ite pwfw wder. 
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CHAPTER V. 

OF DISTBBSS FOR REKT. 

A distress is defined to be the taking (nf a personal diatteli without 
logai process, from the possesston of the wrong doer into the hands of 
t^e party grieved, as a pledge hr the redress of an injuij, the perfimn- 
anoe of n dntj, or the satis&etion of a demand A It i$ a general rale, 
that a man who has an entire duty, diall not split the entire mm, and 
distrfdn for part of it at one time, and part of it at another time. But 
if -a. man seises. fi>r the whole smn that is dne him, but mistake the 
ralue of the goods distrained, there is no reason why he should not 
alterwarcis complete his execution by making a fttrther seizure.* It 
is to be observed also, tliat there is an essential di^rence between 
disfcress at conmioQ law, and distress prescribed by statute. The 
former are taken nomine penae^ (by way of penalty,) as a means of 
oorapeUing payment ; the latter are similar to executions, and are taken 
as satisfiiction for a duty; the former could not be sold; the latter 
might be. Their on^ similarity is that both are replevisable.' 

Bev. Stat. 334, See. 6. ** In all cases of distress for rent, the 
person making the same, shall immediately file with some justice of 
the peace, in case the amovnt claimed does not exceed one hundred 
dollars, or mth the clerk of the (Arcuit court, in case it exceeds that 
sum, a copy of the distress warrant, together with an inventory of the 
property levied upon ; and thereupon the party against whom the 
distress warrant shall have been issued, shall be duly summoned, and 
the amount due from him assessed and entered upon the records of the 
court finding the same. The said court shall certify to the person or 

a) 8 Bl. Com. 8. (2) 1 Bur. 689. (8) See 1 Bonr. L. I)., title " BtotiMB." 
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officer making the - same, die amotmt ao found due, together with the 
ooets of court ; and said oflELcer shall thereupon proeeed to sell the 
property so distrained, and make the amount thu3 certified to him, 
and return the eertifioate so issued to him, with an endorsement thereon 
of his proeeedin^, wUch return and certifieate shall hp filed in the 
proper court. 

*' Sec. 7. In all eases of distress for rent, k shall b6. kwftd for 
^ landlord, by himself/ his agent, or attorney, to seioB for rent any 
pmonal property of his tenant that may. be found in the county where 
such tenant shall reside ; and in no case shall the pioperty of any 
other person, althou^ die same may be. found on the premises, be 
liable to seizure for rent due from such tenant.^ 

'* Sec. 8. Sveiy landlord shaU have a lien upon the m>ps growii^ 
or grown upon the demised premises in any year, for rent that shall 
accrue for such year* 

** Sec. 9. In case of the remoTal or abandonment of the premises, 
or any part thereof, by such tenant, alt grain or vegetables grown or 
growing upon any part of the premises so abandoned, may be seized 
by the landlord, his agent, or attorney, before the rent is due, and the 
landlord so distraining, shall cause the grain or vegetables so growing, 
to be properly cultivated and pexfected, and in all cases husband such 
grain or vegetables grown and growing, untU the rent agreed upon shall 
become due, when it shall be lawful for such landlord, his agent, or 
attorney, to sell and dispose of the same as in other cases of seizure, 
-a^r the ren^ shall have become due ; and also to retain a just com- 
pensation for his care, culture, and husbanding of such grain or 
vegetables : Provided, That such tenant may at any time redeem the 
property so taken before the rent is due, by tendering the rent agreed 
upon, and all reasonable expenses attending the same, for care, culti- 
vation, and husbandry, bs aforesaid, or replevy the same, as in case of 
seizure, where the rent is due. 

*' Sec. 10. "When any goods or chattels shall be distrained for ^ent, 
and the tenant or owner of the goods so distrained, shaU not, within 
five days after sueh distress taken, and notice thereof, and the cause 
of taking, replevy the same witib sufficient security, according to law, 
the person distraining, or his agent duly authorized, may with the 
sheriff or constable of the county, eanse the goods and chattels so 
distrained, to be appraised by two reputable fireeholdBrB under oath, 
which oath may be administered by such sheriff or constable, to 
appraise said goods and chattels, aooonding to their best judgment and 
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understanding ; the person making such distress, after having obtained 
sQch assessment as specified in section six of this chapter, and on 
giving ten days' notice, may sell stioh goods and chattels at public 
aaction, and after retaining the amount of rent distrained for, and the 
costs of distress and sale, shall pay the overplns, if any there be, to 
such tenant or tenants. 

*' Sec. 11. Any landlord cUstnuning, or officer or ethe^ person, in 
nbose hands perishable property may be, when t^ere is danger that 
the same will, perish or be lost if it shall jwmain undisposed of until 
the conclusion of the suit, such landlord, officer, or other person, may 
sell the same, as provided in the preceding section, and after paying 
the costs attending such pale, shall pay oyer the balance to the person 
or persons to*'wh<Hn the same shall be due. 

** Sec. 12. The same articles of personal property which are by 
law exempt from execution, except the crops grown or growing upon 
the demised premises, shall also be exempt from distress for rent" 

Warrant of DiHress hy Laaidbrd. 
State oj Illinois, 



County 



HS, ) 



To the Sheriff or any Constable of the said County : 

Distrain the goods and chattels of C. D., which are liable to be dis- 
trained, wherever they may be found in the county of , where 

the said CD. resides, for the sum of twenty-five dollars, being one 

quarter's {or **orie year's") rent due me on the day of— 

185-, fbr the premises now in his possession, demised to him by me, 
and situated in said county. A. B. 

Dated the day of 185-. 

Form of Inventory » 

An inventory of the several goods and chattels of C. D., distrained 

by me, O. P., Constable, on the day of r, 18-^, in the 

county of — ^ — ^, where the said C. D. resides, by virtue, of the wai^ 
rant and authority, and in behalf of E. F., the landlord, for the sum 

of dollars, being one quarter's {or " one year's") rent due to 

the said landlord, on the day of , 18 — , for the premises 

in the warrant mentioned, to wit : 

Two tables, six chahrs, JDc. 

One cow, two mule^, one wagon, &c. 
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Form of Notice to thfi Tenant. 

Mr. a D.: 

Take notice, that I have distrained the seTeral goods and chattels 

specified in the ^bove inyentoiy, for the smn of dollars, being 

one quarter's (or as the case is) rent, dne to E. F., your landlord, on 

the — — — day oi , 18 — , for said premises. (Jf the keaete 

ure impounded in a private pounds then say^ *' and the beasts therein 
mentioned are impounded in the private pound, or enclosure, of B. S., 
near his house, in said county,'') and that, unless you pay the said rent, 
with the costs of distraining for the same, within five days from the ser- 
vice hereof, after the landlord's demand shall be proved, pursuant to 
the statute, the said goods and chattels will be appraised and sold 
according to law. 

Given under my hand, at , in the county of , the 

day of -, 18 — .> 

0, P., Constable. 

The landlord, having distrained the goods and chattels of the tenant, 
the same proceedings should then be had as in cases arising under the 
statute, conferring civil jurisdiction upon justices of the peace. It is 
also he]d to be an indispensable requisite in all proceedings affecting the 
rights of an individual, that the individual to be affected shall have 
notice of such proceedings, and the justice should not proceed to judg- 
ment without evidence before him that such notice has been given. ^ 

A landlord bas a right to distrain for rent, where no power of dis- 
tress is contained in the lease.^ 

In case of distress for rent, the court has only to inquire whether the 
relation of landlord and tenant exists, and to ascertain the amount of 
rent due> when the distress was made, and enter the assessment on the 
record, and certify ^e amount and costs to the bailiff.' 

In such a pjroceeding, the landlord cannot introduce a demand against 
the tenant for which he has not the right to distrain ; nor can the ten- 
ant set up, by way of set-off, any demand against the landlord. The 
tenant may show that he has made payment on account of rent, to re- 
duce the amount of the assessment.^ 

The goods of a sub-lessee of a part of demised premises, are not 
liaUe to be distrained for rent reserved in the original lease.* 

' (1)1 Seam. 516. See also Ber. Stat. ^6, See. 17, paragraph dth, In relation to Jotladietlon 
of j«f tloea of the peace : also, anu^ p. 27. 
(2) 8 Seam. 806. (8) U lU. 76. (4) lUd. (6) II lU. 687. 
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Form of Summons after the goods have been distrained. 

State of Illinois,) ^ 

— '- County, j"®* ' 

The People of the State of Illinois to any Constable of said County^ 
Greeting: 

Whereas A. B. has lately distraiaed the goods ajpid chattels of C B., 

for the siun of dollars, claimed to be due to him for the rent of 

certam premises leased to the said CD.: 

W^, therefore, command you to summon the said C. D., to appear 
before L. M., Esquire, one o^ the jOstices of the peace of the said 

county, at his office in — ^ in the said county, on tiie day of 

, 185-, at o'clock in the noon, to answer the copi- 

plaint of the said A. B., for a fiiilure to pay him a certain demand not 
exceeding one hundred dollars, and do you make retntn hereof, as the 
lawdurects. 

Given under the hand and seal of the said justice, the day of 

, 1«6-. 

L. M.« J. P. [bbalJ. 

After the rent shall have been proved to the satisfaction of the justice, 
he will reilder judgment accordingly,, and if the same is not paid, and 
the goods distrained are not replevied according to law, the landlord will 
then apply to the constable, and procure the goods and chattels to he 
appnused by two reputable freeholders under oath. 

Form of Oath to he administered to Appraisers^ 

You and each of you, do sweax, that you will, well and truly, 
appraise the goods and chattels of C. D., pointed out to you. as being 
distrained by A. B., according to your best judgment and understand* 
ing. 

The constable will then endorse on die inventoiy befbre taken, the 
following memorandum: » 

Memorandum. — That on the day of , 18 — , L. M. 

and J. N., appraisers, were severally .sworn (or ''afibmed,") by the 

subscriber, a constable of the county of , well and truly to 

appraise the goods and chattels montioned in this inventory, according 
to their best judgment and nnderstanding. . 

As witness my hand. 0. P., Constable* 



Chap 5.] josfoaea fOR rent. 818 

Form of the AppraUement to be endorsed on the iamntory. 

We, the above named L. M. aad J. N., being duly swora. (or 
"affinned,") bj 0. ^., the constable above named, well and truly to 
appraise the goods and chattels mentioned in this inventoiy, according 
to our best judgment and understanding, and having viewed the goods 

and chattels, do appraise and value the same at the sum of 

doDars and -^ cents. 

As witness our hands the day of , 18—. 



j\ n!; } ^i?r'"«'*- 



Form of Notice of Satle. 

Notice is hereby given, that on the -" day of s 18 — » at 

— o'clock, — M., at in , in pursuance of the statute in 



I such case made and provided, I shall expose to sale at public vendue, 

I {describe the property,) g[ the goods and chattels of C. D., lately du»- 

! truned for rent due to A. B. 

. Dated this -^— day of , 18 — , 

. 0. P., Constable. 
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CHAPTER VI. 



OF CONTESTINO ELECTIONS. 



Rey. Stat 222, Seo. 42. ''When any candidate shall desire to con- 
test the validity of any election, or the right of taij person declared 
duly elected, to hold the office to which snch candidate claims the right, 
such candidate shiill give notice of his intention in writing, to the per- 
son whose election he intends to contest, or leave a notice thereof at his 
usual place of residence, within thirty days after the day of election, 
expressing th^ points on which the same will be contested, the name of 
one of the justices of the peace who will attend at the taking of the 
depositions, the place where, and the time when said depositions will 
be taken ; which time so fixed upon for the taking of the depositions, 
shall not exceed sixty days from the day of election. 

'* Sec. 48. The party whose election is contested, may select another 
justice of the peace to attend at the trial. Should the party whose 
election is contested, refuse or neglect to select a justice, as afi)re8aid, 
the justice chosen by the person contesting the election, as aforesaid, 
shall make such selection for him. The two justices so elected or cho- 
sen, shall make choice of a third justice ; and if they cannot agree upon 
a third justice to act with them, they shall make such selection by lot ; 
and the three justices thus selected, or either of them, shall have power, 
and they are hereby authorized and required, to issue subpoenas and 
such other process as may be neoessaiy to secure the attendance at such 
trial, of all persons whose testimony may be required by either party, 
in the same manner as is provided in other cases of proceedings before 
justices of the peace. , 

'*Sec44. The said justices, or any one of them, shall, in all such cases, 
have power to issue su^xsnas for witnesses to any county in this State, 
directed to the sheriff of such county, who shaU make service and 
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turn as in other cases. And any witness, duly subpoenaed, refusing or 
neglecting to appear and testify, shall, in addition to the penalties othe]^ 
wise imposed by law, fbrfeit and pay a fine of fifty dollars, to be recor- 
ered by action of debt, in any court having cognizance thereof, one-half 
to the county, and one-half to the person suing for the same. 

'* Sec. 45. The said justices, or any one of them, may issue attach- 
ments for witnesses so neglecting or refusing to attend^ who may be- 
brought before them ; and at any time before the day for the decision 
of the question between the contesting parties, the Said justices shall, at 
the request of either, after giving notice to the other party of five days, 
if resident in their county, or ten days, if residing out of their county, 
proceed to take the testimony of such witnesses, to be used in the case. 

*' Sec. 46. If any justice of the peace selected, as aforesaid, Uy at- 
tend at the taking of the depositions, d)all, without reasonable excuse, 
fail or refuse to attend at the time and place appointed, alter having 
undertaken to attend, he shall forfeit and pay a fine of fifty dollars, to 
bo recovered by action of debt, in any court having cognisance thereof, 
one half to the county, and the other half to the person who wiU sue 
for the same. 

" Sec. 47. The said justices shall hear and examine all the evidence 
offered on either side. If the contest be respecting any county office, 
they shall decide which of the said candidates shall have been duly 
elected, and certify the same to the clerk of the county commissioners' 
court of the proper county, who shall thei^eupon make out and deliver 
to the successfail party a certificate of his election. If such contest be 
respecting a seat in the Senate or House of Representatives of this 
State, the said justices shall hear and reduce to writing, all the testi- 
mony taken in the case, and certify and transmit the same under seal, 
together witii all other pap^v and documents pertaining to the ease, to 
the speaker of the Senate or Hous^ of Bepresentatives, as the case 
may be. 

. " Sec. 48. No testimony shall be heard by the said justices on the 
piurt of the person contestmg the election, which does not relate to the 
points specified in the notice. Such justices shall have p5wer to appoint 
a clerk, and may adjourn from day to day, until their duties shall be 
completed. They shall have the same power to preserve order, and to 
punish disorders and contempts, as justices of the peace may exercise, 
when holding court. 

x*Sec. 49. In all contests for county offices, in which the justices 
hearing the case are authorised to decide, they shall enter judgment on 
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the docket of th& justioe last chosen, for all tbe costs of sach contest, 
against the unsucceBsM party, npon which execution may isane as in 
other eases. Either ^ party may appeal from the decisipn of enoh jus- 
tices to the circuit court, as in other eases of appeal from the judgment 
of a justice of the peace, the decision of which court shall be final 

*^ Sec. 50. , In all contests odier than ^r coonty offices, the proceed- 
ings &r taking testimony hereinbefi)re provided, may be had in sach 
county in which it Is necessary to take testimony, and the like retoms 
shall in each ease be made. In those cases in which the justices ex- 
amining, do. not decide the contest, they shall not be compell^ to cer- 
tify or transmit the testimony and documents' partaining to the case, 
until the reasonable costs of the examination and of certifying the some, 
are tendered or paid ; and the party who is finally unsuccessful shall 
be liable for such costs, to the person who shaU have paid the same. 
But if neither party shall require or cause sucb testimony and docu- 
ments to be transmitted, then judgment may be entered and execution 
had,^ as before provided, against the party at whoso instance such ex- 
amination was instituted. 

Form of Notice to be given ly candidate desiring to contest an election. 

Sir: You will please take notice that a? a candidate for the office 

of couiity judge, at .the late election for the county of in the State' 

of Illinois, I intend to contest your ri^t to hold and exercise the offioe of 
county judge of said county, and that the fbllowing are the points upon 
which your election will be contested^ to wit : {Here state the points.) 

And tliat L. M., Esquire, one of the justices of the peace of the. said 

county of , will attend at the trial of such contest, on tiie - — - day of 

-, 18 — , at — — ^ — , in the forenoon, at his ofljce in , in 

said county, in pursuance of the statute in such case made and provided. 

Dated tMs—^ — day of ,18 — . Yours, &c. A. R . 

To Mr. C. D. 

If depositions are to 'be taken, the time and place of taking the 
same should be set forth in the notice. 

Form of Stiipcenafor Witnesses, 

Statb 09 Illinois, > 
County, j ^^• 

The People of the State of Illinois to G. H. and J, K. 

You are hereby commanded to appear before the undersigned, three 
justices of the peace of said coupty, on the day of instant. 
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at o'clodc — M., at t^e oflioe of L. M., in , in said county, 

to testify the truth, according to your knowledge, touching the mat- 
ters relative to contesting the right of C. D. to bold and exercise the 
office of county judge of said county by A. B., on the part of the said 
A. B., and this you are not to omit. 

Given \mder our hands and seals, this — day of , 18 — . 

L- M., e/I P. [seaim] 
N. 0., J. R . [«iiAu] 
P. Q., J. P. [seal.] 

Fiyrnif of Oath to be administered to Witnesses, 

You do swear, ihat the evidence you shall give touching the matters 
relative to the right of C. D. to hold the office of county judge, of Zoib 
county, contested by A. B., shall be the trutii, the whole truth, and 
nodiing but the truth. 

Form of Certificate ofU/eetumt or Eecord of Proceedi^vgs by Justices. 



SiATB OF Illinois,) 

JNTY, J 



County. \ ^ 



Be it remembered that we, L. M., N. 0., and P. Q., three of the jus- 
tices of the peace of the said county, were duly named, elected and chosen 

to attend on the day of instant, at o'clock in the 

noon, at the office of L. M., in , in said county, at the trial of 

the right of C. P. to hold and exercise the office of county judge of the 
said county of — , contested by A. B«, a candidate for the said office 
at the last election, in the following manner : that the said L. M. was 
named and selected by the said A. B., that the said N. 0* was selected 
by said 0. D., and that the sadd P. Q. was chosen (or *' selected by 
lot,") by the two justices first named and selected, and herein first above 
mentioned, to act with them; that we met at the time and place above 
mentioned, and the following notice and attestation of service thereof 
was delivered to us. {Here set forth the notice given by A. B, to C 
Z)., and the affidavit of service,) ' That at the time and place aforesaid, 
as well the said A. B< as the said G. D., Appeared before us, and after 
bearing and examining the evidence offered by both of the parties, we 
do decide and determine that the said A. B. has been duly elected 
county judge of the said county of — -, ^nd we do adjudge and de- 
termine, that the said G. D. pay all the costs of this contest, amounting 
to' the sum of dollars, and that execution issue for the same. 
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/ 

In witness whereof we do hereantQ get our han^fi and seals the 

day of ■- , 18 — . 

L. M.,' /. P, [seal.] 

N. 0.,V: P. [seal.] 

P, Q., J. P, [seal.] 

Form of Certificate to he attached to the foregoing Record, 

Si?ATB OF Illinois,) 
County, j^' 

We, the subscribers, three of the justices of the peace of the said 
county, do certify to the clerk of the county commissioners' court 
of the said county, that the ^bore is a true record of the proceed- 
ings before us, and of our decision in the matter, rektive to 
the. right of C. D. to hold and etercise the office of county judge 

Qf county, contested by A. B., and also of our adjudication 

concerning costs. 

Given under our hands, this day of — , 18 — . 

L. M., •/: P. 
N. O., /. P. 
P. Q., /. P. 

9 

Form of Mxecu^on for Costs, 
State of Illinois, 



County 



;■'■}- 



The People of the State of Illinois to any Constable of said County, 

Orsbtxng : 

Whereast A. B., a candidate, lately gave notice to CD., that he 

intended to contest his right to hold and exercise the office of county 

judge of the county of , and named L. M., a justice of the 

peace of said county, to attend at the trial of such coutest, on the 

— — • day of , 18—, at his office in — ^ , in said county ; 

and whereas, the said C» D., did select N. 0., a justice of the peace of 
sud county, to attend at the said trial ; and whereas, the two justices 
so named and selected, did make choice of {or ** select by lot,") P. Q., 
a justice of the peace of said county, to act with them ; and whereas, 
the said justices in pursuance of their nomination, selection and choice, 
and of the statute in such case made and provided, met at the time 
and place above mentioned, and as well the said A. B., as the said 
CD., appeared before them, and the said justices having heard and 
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examined thd evidence offered by both of the parties, did decide and 
determine that the said A. B., had been duly elected county jndge of 

county, and the said juBtioes did adjudge and determine that 

the sidd C. D. pay all the oosts of ihe said contest, amounting to the 

sum of dollars, and that execution issue for the same : 

We, therefore, command you, that of the goods and chattels of the 

said C. D., in your county, you levy the said sum of dollars, <M>sts, 

as afi»resaid ; and do you make return of what yon shall do hereon, 
with all convenient speed. 

Given under the hands and seals <^ the said justices, the — -^ 
day of , 18 — * 

L, M., •/. P, [seal.] 
N. 0., J. P. [seal.] 
P. Q-, 7. P. [seal.] 
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CHAPTEE YII. 

OF BSTRAYS. 

% 

Bev. Stat. 227, Sec. 1. ** Every person who shall take up any 
estray horse, mare, colt, mule, or ass, after haviog given not less than 
ten, nor more than fifteen days' notice, by posting up notices in three 
of the most public places in the justice's district in which he resides, 
shall take the same before some justice of the peace of the county 
where such estr^ay shall be taken up, and make oath before such 
justice, that the same was taken up at his or her plantation, or place 
of residence in said coubty, and that the marks or brands have not 
been altered since the taking up. ' 

" S^. 2. The said justice shall then issue his warrant to three 
disinterested housekeepers m the neighborhood, unless they can othei^ 
, wise be had, causing them to come before him, to appraise said estray, 
after they or any two of them being sworn to appraise such estray, 
without partiality, . fkvor, or affection ', which apprsusement, together 
with the marks, brands, stature, color and age of such horse, mare or 
colt, mule, or afis, shall be entered in a book to be kept by such 
justice, and certified under his hand, and transmitted to the clerk of 
the county commissioners' court of such county, within fifteen days 
after the same is taken up. 

*' Sec 3. Any person who shall take up any head of neat cattle, 
sheep, hog, or goat, after having given the notice required in section 
one of this chapter, shall go with some householder before a justice of 
tiie peace of the county, and make oath before him, as is required in 
taking up an estray horse, mare, or colt, mule, or ass, and then such 
justice shall take from such housekeeper upon oath, a particular 
description of tiie marks, brands, t^olor and age of every such neat 
, cattle, sheep, hog^ or goat, and said justice shall cause the said estrays 
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to be appraised in like mann^ as is r^uired to be done in case of a 
hoise, mare or colt, mule or ass; which description and valnation 
shall be entered by snoh justice in a book to be kept by him as afore- 
said, and by snoh jnstioe transmitted to the clerk of tiie county com- 
missioners' court of the county, to be by him kept as before directed : 
Provided, That in all cases where the value of such neat cattle, sheep, 
goat, or hog, does not exceed five dollars, said justice shall not be 
requbred to make a return to the clerk as aforesaid ; but shall enter in 
his estray book the description and appraisement value of such sheep, 
hog, or goat, and advertise the same in three of the most public places, 
in his neighborhood. 

*' See. 4. Every such clerk shall c^use a copy of such descrip- 
tion and valuation of every neat cattle, sheep, hog, and goat returned 
to him, to be publicly affixed at the court house door of his county, 
within five days aft^ the same shsdl be transmitted to him as aforesaid, 
for which he diall receive the same fee as for entering the same in a 
book. 

*' Sec. 5. If two or more estrays of the same species are taken up 
by the same person at the same time, they shall be included in one 
entiy and one advertisement, and in such case, such justice and clerk 
shall receive no more pay than for one of such species. 

" Sec 6. No person shall be allowed hereafter to take up and 
post any head of neat cattle, dieep, hog, or goat, between the month 
of April and the first day of November, unless the same may be found 
in the lawful fence or inclosure of the taker up, having broken in the 
same ; and for a reward of takmg up, there shall be paid by the owner, 
one dollar for eveiy horse, mare or colt, mule or ass ; and for every 
head of neat cattle, fifty cents ; and for every hog, sheep, or goat, 
twenty-five cents, together with all reasonable charges. 

" Sec. 7. Proof of the giving of notice, as required in the first and 
third sections of this chapter, may be made by the oath of the person 
advertising, or a credible witness, previous to the apjHraisement. 

'* Sec. 8. K the owner of any such animals shaU prove and take 
them away before the appraisement thereof, he shall pay to the person 
who has care of the same, all reasonable charges for taking up and 
keeping the same. 

** Sec. 9. It shall not he lawful for persons taking up estrays, to 
use the same previous to advertising them, unless it be to milk cows, 
and the like, for the benefit and preservation of such animals. 

** Sec. 10. It shall be the duty of the derk of the county commis- 

20 
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sioners' eourt, when die description and valn^tion of any estray horse, 
mare or oolt, mule or ass» shall be transmitted to him bj the justice, as 
aforesaid, and in ten days thereafjber make out a oopy thereof, and trans- 
mit the same to the public printer of the State, and endorse thereon, 
'* Estray papers," together with the sum of one dollar, to pay the said 
printer ; which sum the taker up is required to deposit with the clerk 
prior to the expiration of said ten days: It shall be the duty of the 
public printer to publish said advertisement, and transmit one copy of 
each number of his paper to each of the clerks of the county oommis* 
sionors' court of the several counties of this State, free of chai^, which 
shall be regularly filed by said clerks in their respective offices, for the 
examination of those who may desire it 

'' Sec. 11. (And if no owner appear and prove his property within 
one year after such publication, the property shall be vested in the 
taker up ; nevertheless, the former owner may, at any time thereafter, 
by proving his property, recover the valuation money, upon payment 
of costs and all reasonable charges. 

*' Sec. 12. And if any person shall trade, sell or take away any 
such estray or estrays out of the State, for any purpose whatever, before 
the expiration of said one year, he or she so offending, shall be liable to 
indictment in the circuit court of the proper county, and on conviction 
thereof, shall be fined in a sum double the value of the property, one- 
half to the owner thereof, and the other half to the county treasury ; 
and when the owner of any estray head of neat cattle, sheep, hog or 
goat, does not prove his property within twelve months after the same 
has been published at the door of the court house, as aforesaid, and 
when tiie valuation does not exceed five dollars, the property shall be 
vested in the tidcer up ; but when the valuation shall exceed five dollars, 
and no owner appear within the l4me aforesaid, the property shall also be 
vested in the taker up ; nevertheless, the former owner may at any 
time, by proving his property, recover the valuation thereof, upon pay* 
ment of all reasonable C09ts and charges ; and if the taker up and the 
owner cannot agree upon the charge, they shall call upon three dian- 
terested householders, whose decision shall be binding on both parties ; 
and it shall not be lawfbl for any person to take up any estray, (except 
such as shall bo hereinafter excepted,) unless he shall be a freeholder 
or a housekeeper. 

'' Sec. 18. Any person finding a stray horse, mare, colt, mule or 
ass, running at large without any of the settlements of this State, may 
take up the same, and shall immediately take such estray or estrays be- 
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fore the nearest justice of the peace, and make oath that he has not 
altered the marks or brands of such estraj, since taking up ; and if 
such taker up shall be a freeholder or housekeeper within that county, 
it may and shall be lawful for him, to post such estraj or estrays a^ 
hereinbefore directed in this chapter, as if the same had been taken up 
on his plantation or place of residence ; and when the taker up shall 
not be qualified, as afbres^d, he shall take the oath before required, and 
deliver such estray or estrays to the said justice, who shall cause the 
same to bQ dealt with as directed by this chapter. 

" Sec. 14. If no owner appear to prove his property ^thin one 
year, such estray or estrays shall be sold to the highest bidder, giving 
public notice of such sale twenty days previous thereto, the purchaser 
giving a bond and approved security, payable to the county commis- 
sioners' court of the county where such estray shall be taken up ; and, 
after paying the taker up all reasonable charges, the balance shall be 
put into the county treasury by the said justice, who shall take a receipt 
for the same from the county treasurer ; nevertheless, the former owner, 
at any time within two years after taking up, by proving his j)roperty 
befo^ the clerk of the county commissioners' court of said county, or 
before the justice of the peace before whom the property was taken up, 
and obtaining a certificate thereof, from the clerk of said court or justice 
of the peace, to the treasurer, shall receive the balance aforesaid. 

** Sec. 15. And when any justice of the peace shall fail to pay any 
money for any estray or estrays, to be sold agreeably to this chap- 
ter, into the county treasury, within three months after selling such 
estray or estrays, such justice shall forfeit and pay the sum of twenty 
dollars with costs, to be recovered by action of debt, before any 
justice of the peace of the county, or other court having jurisdiction 
thereof, the one-half for the use of the county, and the other half 
for the use of any person suing for the same ; and moreover, be liable 
to pay the price of such estray or estrays, with interest thereon. 

** Sec. 16. If any estray or estrays, taken up as aforesaid, shall 
die or get away before the owner shall claim his or her right, the 
taker up shall not be liable for the same ;' and if any person shall 
take up any estray or estrays, at any other place within the inhabit^ 
ed parts of this State, than hi^ or her plantation or place of resi" 
dence, or without being qualified as required by this chapter, he shall 
forfeit and pay the sum of ten dollars with costs, recoverable before 
any justice of the peace of the county where the ofiense shall have 
been committed, and not having property sufficient to pay such fine, 



V 
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he shall be liable to be confined one month in the jail of the ootmty 
where he may be found, being found guilty of such offense accord- 
ing to law ; and any person taking up any estray or estrays out of 
the limits of the settlements of this State, and fidling to comply with 
the requisitions of this chapter, shall be liable to the same penalties ; 
and if any person, taking up any estray or estrays of any species, 
ML to comply with the requisitions of this chapter, he shsdl, for 
every such offense^ forfeit and pay to the informer, the siun of ten 
dollars with costs, Tecoverable before any justice of the county where 
such offense shall be committed, one-half to the use of the county, 
and the other half to the use of the person suing for the same. 

''Sec. 17. If any person or persons shall hereafter stop or take up 
any keel, or flat boat, feny flat, batteau, pirogue, canoe, or other ves- 
sel or water craft, or raft of timber, or plank found adrift on any water 
course within the limits or upon the borders of this State, and the same 
shall be of the value of five dollars or upwards, it shall be the duty of 
such person or persons, witlun five days thereafter, (provided the same 
shall not, before that time, be proven and restored to the owner,) to go 
before some justice of the peace of the proper county, and make affi- 
davit in writing, setting forth the exact description of such vessel or 
craft, when and where the same was found, whether any, and if so, 
what cargo was found on board, and that the same has not been altered 
or de&ced, either in wholje or in part, since the taking up, either by him, 
her, or them, or by any other person or persons, to his, her, or their 
knowledge; and the said justice shall thereupon issue his warrant, 
directed to some constable of his county, commanding him forthwith, 
to summon three respectable householders of the neighborhood, if they 
cannot otherwise be had, whose duiy it shall be, after being sworn by 
said justice, to proceed without delay, to examine and appraise such 
boat or vessel, and cargo, if any, and na^e report thereof, under their 
hands and seals, to the justice issuing such warrant, who shall enter 
such appraisement, together with the affidavit <^ the taker up, at large, 
in his estray book ; and* it shall be the further duty of said justice, 
within ten days after the said proceedings shall have been entered in 
his estray book as aforesaid, to transmit a certified copy thereof, to the 
clerk of the county conunissioners' court of his county, to be, by hiifi 
recorded in his estray book, and filed in his office. 

" Sec. 18. In all cases where the appraisement of such boat or 
water craft, including her cargo, shall not exceed the sum of twenty 
dollars, the taker up shall advertise the same on the door of the court 
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house, and in three of the meet public places in the county, within ten 
days after the justice's said certificate shall have been entered on the 
records of the county commisBioners' court; and if no person shall 
appear to prove and claim such boat or water craft, within six months 
from the time of taking up as aforesaid, the property in the same shall 
vest in the taker up ; but if the value thereof shall exceed the sum of 
twenty dollars, it shall be the duty of the clerk of the county commis- 
sioners' court, within twenty days firqm the time of the reception of the 
justice's said certificate at his , office, to cause an advvtisement to be 
set up on the door of the court house, and also a notice thereof to be sent 
to the public printer as aforesaid, who shall publish the same as afore- 
said; and if the. said vessel be not claimed and proven within six 
months fit>m said advertisement, the same shall be vested in the taker 
up ; nevertheless the former owner may, at any time thereafter, recover 
the valuation money, by proving his property and allowmg to the taker 
up a reasonable compensation for his trouble, and costs, and charges. 

Sec. 19. In all cases where services shall be performed by any offi- 
cers or other person or persons undei' this chapter, the following fees or 
compensation, shall be allowed, to wit : To the justice of the peace, for 
administermg oath to the taker up or finder, making an entiy thereof, 
with report of the appraisers and piaking and transmitting a certificate 
thereof to the clerk of the county commissioners' court, fifty cents; to 
the clerk or justice for taking proof of the ownership of, and granting a 
certificate of the same, twenty-five cents ; for registering each certifi- 
cate transmitted to lum by any justice as aforesaid, twelve and a half 
oents ; for advertisements, including the newspaper publications, fifty 
cents in addition to the cost of such publication ; to the constable for 
each warrant so served on appraisers, twenty-five oents ; and to each 
appraiser, the sum of twenty-five cents ; which said fees shall be paid 
by the taker up to the persons entitled thereto, whenever said services 
shall be rendered. All which eosts and charges shall be reimbursed to 
the taker up or finder, in all cases where restitution of the property 
shall be made to the owner, in addition to the reward to whieh such 
person may be entitled for taking up as aforesaid. 

** Sec. 20. If any person shall act contrary to the duties e^jomed 
by this chapter, for which no penalty- is hereinbefore pointed out, the 
person so offisnding shall, on conviction thereof, forfeit and pay for 
every such offense, not less than ^yq, nor more than one hundred 
dollars, to be sued for in the name of the proper county, before any 
justice of the peace, or other court havmg cognizance thereof." 
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he shall be liable to be confined one montb in the jul of the county 
where he may be found, being foond goilty of sach o&nae aecord- 
ing to law ; and any person taking up any estxay or estrays out of 
the limits of the settlements of this State, and fiuling to comply with 
the requisitions of this chapter, shall be liable to the same penalties ; 
and if any person, taking up any estray or estrays of any spedes, 
fidl to comply with the requisitions of this chapter, he shall, for 
every such offense, forfeit and pay to the informer, the sum of ten 
dollars with costs, recoverable before any justice of Uie county where 
such offense shall be committed, one-half to the use of the county, 
and the other half to the use of the person suing for the same. 

''Sec. 17. If any person or persons shall hereafter stop or take up 
any keel, or flat boat, feny fiat, batteau, pirogue, canoe, or other ves- 
sel or water craft, or raft of timber, or plank found adrift on any water 
course within the limits or upon the borders of this State, and the same 
shall be of the value of five dollars or upwards, it shall be the duty of 
such person or persons, within five days thereafter, (provided the same 
shall not, before that time, be proven and restored to the owner,) to go 
before some justice of the peace of the proper county, and make affi- 
davit in writing, settang forth the exact description of such vessel or 
craft, when and where the same was found, whether any, and if so, 
what cargo was found on board, and that the same has not been altered 
or defoced, either in whole or in part, since the taking up, either by him, 
her, or them, or by any other person or persons, to his, her, or their 
knowledge; and the said justice shall thereupon issue his warrant, 
directed to some eonstable of his eounty, commanding him forthwith, 
to sununon three respectable householders of the neighborhood, if they 
cannot otherwise be had, whose duty it shall be, after being sworn by 
said justice, to proceed without delay, to examine and appraise sudi 
boat or vessel, and cargo, if any, and make report thereof, under their 
hands and seals, to the justice issuing such warrant, who shall enter 
such appraisement, together with the affidavit of the taker up, at large, 
in his estray book ; and it shall be the further duty of said justipe, 
within ten days after the said proceedings shall have been entoned in 
his estray book as aforesaid, to transmit a certified copy thereof, to the 
clerk of the county commissioners' court of his county, to be, by him 
recorded in his estray book, and filed in his office. 

** Sec. 18. In all cases where the appraisement of such boat or 
water craft, including her cargo, shall not exceed the sum of twenty 
doBars, the taker up shall advertise the same on the door of the oooxt 
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house, and in thiee of tlie most public places in the county, within ten 
days after the justioe's said certificate shall have been entered on the 
records of the comity commissionera' court; and if no person shall 
appear to prove and claim such boat or water craft, within slz months 
from the time of taking up as aforesaid, the property in the same shall 
vest in the taker up ; but if the value thereof shall exceed the sum of 
twenty dollars, it shall be the. duty of the clerk of the county commis- 
sioners' court, within twenty days from the time of the reception of the 
justice's said certificate at lus office, to cause an advciisement to be 
set up on the door of the court house, and also a notice thereof to be sent 
to the puUic printer as aforesaid, who shall publish the same as afore- 
said ; and if the said vessel be not claimed and proven within nz 
months from said advertisement, the same shall be vested in the taker 
up ; nevertheless the former owner may, at any time thereafter, recover 
the valuation money, by proving his property and allowing to the taker 
up a reasonable compensation for his trouble, and costs, and charges. 

Sec. 19. In all cases where services shall be performed by any offi- 
cers or other person or persons under this chapter, the following fees or 
compensation, shall be allowed, to wit : To the justice of the peace, for 
administering oath to the taker up or finder, making an entry thereof, 
with report of the appraisers and making and transmitting a certificate 
thereof to the clerk of the county commissioners' court, fifty cents ; to 
the clerk or justice for taking proof of the ownership of, and granting a 
certificate of the same, twenty^ve cents ; for registering each oertift- 
cate transmitted to him by any justice as aforesaid, twelve and a half 
cents; for advertisements, including the newspaper publications, fifty 
cents in addition to the cost of such publication ; to the constable for 
each warrant so served on appraisers, twenty-^ve cents ; and to each 
appraiser, the sum of twenty-five cents ; which said fees shaU be paid 
by the taker up to the persons entitled thereto, whenever said services 
shall be rendered. AH which costs and charges shall be reimbursed to 
the taker up or finder, in all cases where restitution of the property 
shall be made to the owner, in additicm to the reward to which such 
person may be entitled for taking up as aforesaid. 

" Sec. 20. If any person shall act contrary to the duties eigoined 
by this chapter, for which no penalty is hereinbefore pointed out, the 
person so ofifending shall, on conviction thereof, forfeit and pay for 
every such offense, not less than five, nor more than one hundred 
dollars, to be sued for in the name of the proper county, before any 
justice of the peace, or other court having cognizance thereof." 
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TJnd^r the estray laws, a party who haa not given the required 
notice, cannot acquire tiie property by lapse of time, or by possession. 
Neither could he recover the property from another in an action of 
trover ; and one who retains an estray without giving notice as the 
law directs, is a tortfeasor} 

> 

' Notice of an Estray. 

^ Taken up is an estray by the subscriber, at his pkce pf residence, 

(or " plantation/') in ^, in — ^ — ;- county, on the 

day of -^ , 18 — , a [sorrel mare, four years old, or thereabouts, 

fifteen hands high, having a star in her forehead, and branded with the 
letters K 8. on the left shoulder,] which I intend to have appnused 
according to the statute in such case made and provided. 

Dated the day of- ^, 18 — . A. B. 



Oath of the person takirig up an Estray, and proof of posting 

advertisements. 

Lake County, ) 

Town (or " Precinct ".) of , j ^ 

A. B., of said town, {or ** precinct^") being duly swoin, deposes 
and says that he is a freeholder (or " housekeeper ") of said county ; 

that on the — r— day of. — , J8 — , at his place of residence 

{or ** plantation '') in the said county, he took up an estray, a [sorrell 
mare,] particularly described in the advertisement of which the following 

is a copy, viz., {here insert the advertisement) ; that on the 

day of , 18 — , he posted up copies of the said advertisement 

in three of the most public places in said town {or ** precinct,") (orjf 
neat cattle t dc, then say, ''his neighborhood") ; that the marks or 
brands of the said mare have not been altered since the taking up. 

Subscribed and sworn before me, this ^ . ^ 
r- day of , 1^^. 



Sheldon Wood, J, P, 



(i)i8ni.e6. 
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Form of an Advertisement when an Eetray is taken up without any 

of the settlements^ S^c, 

NOTICE OF AN ESTRAY. 

Taken up as an estray by the subscriber, of Uie county of , 



on the day of ■ , 18 — ^ in the said county, a [bay 

horse, six years old, or thereabouts, fourteen hands high, having white 
hind feet, branded with the letters. L. M. on the right shoulder,] 
running at large, urithout any of the settlements of this State ; which. 
I intend to have appraised, according to the statute in such case made 
and pioyided. 

Dated the r- day of , 18—. A. B. 

Oath of the person taking up an Estray, and proof Qf posting 

the above advertisement. 



ss. 



Lake County, ) 

Town {or "Precinct **) of , ) 

a 

A. B., of said county, being duly sworn, deposes and says that he 
is a housekeeper, {or ** fifeeholder ") {if the taker up is not a house- 
keeper or freeholder^ state according to facts) ; that on the 

d^y of — , 18 — , in the said county, he took up an estray, a 

[bay horse,] particularly described in an advertisement, of which the 
following is a copy, {here insert the advertisement); that on the 

day of — , IS- — , he posted up copies of the said advei^ 

tisement in three of Ae most public places in said town {or " precinct ") 
and that the marks or brands of the said horse have not been altered 
since the taking up. 

Subscribed and sworn before me, the ^ A. B. 

day of — , 18 — . 

J. Bangs, J, P, 



Form of Appointment of Appraisers. 

To E, F., 6r. II., and L •/!, three housekeepers in the neighborhood 
of A. B.f in — = , in the county of ■ ; 

Whereas A. B. has made application before me, the subscriber, one 
of the justices of the peace in and for county, for the appoint- 
ment of three di^terested housekeepers *in the neighborhood, to 
appraise a [sorrell mare,] taken up by hun as an estray, at his place of 
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residence, {or ''plantation'') in said, oounty^ and proved before ma 

that he posted up written adyertisements of the taking up te^ days 

previous to the making of said application : 

' This is therefore to appoint you to appear before me forthwith, (or 

**on the day of , 18 — , at o'clock in the 

noon,") and after being duly sworn, to ap|>raise the smd estray, and 

to report to me your appraisement. 

' Witness L. M., Esquire, a justice of the peace in , in said 

county, the day of — ^-— , 18 — . 

L. M., 

Justice of the Peace. 
Form of Warrant for Appraisers. 



— ,}''• 



Lake County, 
Town (or " Precinct ") of 

The People of the State of Illinois to any Constable qf said County : 

Whereas, A. B. has made application befbre L, JS. Bute, Esquire, one 
gf the justices of th§ peace of the said county, for the appointment of 
three disinterested housekeepers in the neighborhood, to appraise a [sor- 
rell mare,] taken up by him as an estray, at his residence, (or *' planta- 
tion,") in said county,. and proved before the said justice that he had 
posted up written advertisements of the taking up ten days previous to 
the making of said application ; and, whereas, it has been made satis- 
factorily to appear to the said justice, by the oath of the said A. B., 
that appraisers cannot be had without a warrant for that purpose : 

We, therefore, command you to cause E. F., G. H. and L J. per- 
sonally to appear before the said justice forthwith, (or '' on the 

day of , 18—, at r o'clock in the noon,") at his office, 

in ^ to appraise, under oath, the said estiray, and report to him 

the said appraisement. 

In witness whereof the said justice has hereu^to set his hand and 

seal, this — day of , 18 — . 

L. H. Bote, J. P, [seal.] 

Form of Oath or Affirvfiation of Appraisers. 

You, and each of you, do swear, (or ** you do solemnly, sincerely 
and truly declare and affirm,") that you will appraise the [horse] now 
shown to you as an estray) tak^n up by A. B., without pairtiality, favor, 
or affection. 
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Form of Report of ApprcMemmt, 



.;}«,. 



Lake CotNTT, 
Town (or •' Precinct ") of — 

We, the undersigned, housekeepers in said town, (or " precinct,'*) 
appraisers, appointed and sworn by L. M., Bsqoire, one of the justices 
of the peace of said county, do respectfully report to you, the said jus- 
tice, that we have examined a [bay horse, six years old, or thereabouts, 
fourteen hands high, having white hmd feet, and branded with the let- 
ters L. M. on the right shoulder,] shown to us as an estray, taken up 

by A. B., and have appraised the said horse at the sum of 

dollars. 

Dated this day of , 18 — . 

E. F. [SlAL.] 

G. H. [seal.] 
I. J. [seaih] 

Form of Entry to he made by Jueiice on Betray Book, 



— .}"• 



Lake County, 
Town (or " Preoinct '') of 

Be it remembered that on the day of , 1&— , A. B. of 

said county appeared before me, L. M., Esquire, a justice of the peace 
of the said county, and took and subscribed the following oath, viz : 
(set out the oath at length) ; that I did thereupon appoint (or "cause") 
E. F., G. H. and I. J., three disinterested housekeepers of the neigh- 

bcnrhood, to come before me forthwith, (or ** on the day pf , 

18 — ,) to appraise the said estray, and report to me their appraise* 

ment : who did thereupon, forthwith (or " on the ' ■ day of , 

18 — ) appear, and having been by me duly sworn to appraise the said 
estray without partiality^ favor or affection, did appraise the same and 
report to me their appraisement, in the words following, viz : (here in- 
tert the report at length,) 

In witness whereof the eaid justice of the peace has hereunto set his 
hand and seal, the day of , 18 — . 

L. M., Ji P, [SBAL.] 

A copy of the above should be transmitted to the clerk in all cases, 
(except in case of neat cattie, sheep, hogs, and goats, when the valua- 
tion does not exceed five dollars,) and certified as follows, viz : 
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Lake County, > 

Town (or " Precinct ") of , j ^• 

I, L. M., one of the justices of the peace in aild fat the sud county, 

do hereby certify that the above is a true copy of the proceedings in 

Illation to the estray therein described, as entered by me on my estray 

book. 

Dated' this day of , 18 — . 

L. M., 

Justice of the Peace. 

Formof Advertiaemenf of Neat Cattle, titci by the justice , valwUion 

not exceeding Jive dollars. 

NOTICE OF AN ESTRAY. 

Taken up, as an estray, by A. B., of county, on the 

day of , 18 — , (^describe the estray,) which has been appraised 

at the sum of dollars, by three appraisers, appointed and sworn 

by me. 

Dated the day of , 18-*-. 

L.M., 
Justice of the Peace. 



Form of Affidavit by taker up of water craft, 
^TATB OF Illinois, 



County 



►IS,) 



A. B., of said county, bemg duly sworn, deposes and says that on 
day of ■ , 18—, {here state particularly where the boat 



wc^s, found, and give an exact description of the craft, whether any, 
and if so, what kind of cargo was found on board,) that he then and 
there took up the said boat ; and that the same has not been altered 
nor defaced either in whole or in part since the taking up, either by him 
or any other person or personB, to his knowledge. 

Subscribed and sworn to before j A. B. 

me, this — day of — , A. D. 18 — . V , 

L. M., J. P, ) 



1 ' 
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Farm of a Warrant to summon Appraisers. 
State ov Illinois, 



County 



:"■■}- 



The People of the State of Illinois to any Constable of said County, 
Gkeetinq : 

Whereas, A. B., of said eounty, has on the ' day of , 

185-, made affidavit in writing, before L. M. ISsqtdre, one of the justices 

of the peace of the said county, that on the — ^ — , day of , 186-, he 

found adrift on the river a (^here describe the craft as in the affi- 
davit,) and then and there took up the same : 

Tou are,, therefore, hereby commanded to summon three respectable 
householders of the neighborhood to appear forthwith before me, to be 
by me duly sworn to examine and appraise said flat boat. 

Witness L. M., Esquire, justice of the peace, at in said county, 

this day of , 185-. L. M., 

Justice of the Peace. 

OcUh of Appraisers. 

You, and each of you, do solemnly swear that you will, without par- 
tiality, favor or affection, examine and appraise a flat boat taken up 
adrift by A. B., of county, and make a ttue report thereof. 



Eeport of Appraisers. 



Stats of Illinois, 
— County 



[S, > 



We, the Undersigned, householders of said county, appraisers appomted 
and sworn by L.'M., one of the justices of the peace in and for the said 
county, do respectfully report that ^e have examined a flat boat, (^de- 

scribe the hocU,') shown to us as the one found adrift on the river, 

and taken up by A* B. of said county, and have appraised said flat 
boat at the sum of doUatiS; {if it he a boat and cargo, then add) 

and we do further report, that we have appraised the cargo of said boat 
as follows, viz : 

10 Barrels of flour, $40,00. 

50 Bushels of potatoes 12,00. 

In witness whereof, we have this -^ day of , 185-, set 

our hands and seals. R F. [seal.] 

0. H. [seal.] 

1. J. [seal.] 
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Form of EnJtry hy a justice in his estray book in ease of taking up 

water craft, 

Statb ov Illinois, 



County 



:"■■■• 



Be it remembered that on the day of , 185-, A. B., 

of said county, appeared before me, L. M., a justice of the peace, and 
took and subscribed an affidavit in the words following, to wit : (jH 
out affidavit at length.) 

That I did thereupon appoint E. F., G. H., and I. J., three respecta- 
ble householders of the neighborhood, forthwith to appraise the said flat 
boat, (*• and cargo,** if any,) who being by me first duly sworn to ex- 
amine and appraise the same without partiality, &,Yor or, affection, and 
make a true report thereof, made their report to me in the words follow- 
mg, viz : (^Here set out the report at length.) 

Li witness whereof, the said justice has hereunto set his hand and 

seal, this day of -. , 185-, 

L. M. [seal.] 

Stats of Illinois,) 
County, ) ®' 

I, L. H*, justioe of the peace in and for the said county, do hereby cer- 
tify that the above is a true copy of the proceedings in relation to the 
flat boat, &c., therein described, as entered by me on my estray book. 

Dated the day of , 185-. 

L. M., /. P. [seal.] 

Advertisement ly the taker upy where appraisement of the craft, in- 
cluding the cargo, does not exceed twenty doUars. 

notice. 

Taken up by the subscriber, on the day of , 185-, 

(describe accurately the craft, and cargo, if any,) found adrift, {stale 

when found,) in <- county, which I have caused to be appraised 

according to law. 

Dated the day of , 185-. 

A. B. [seal.] 
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How to proceed in Counties adopting Township Organization. 

By an act to amend chapter thirty-nine of the reyised Statutes, enti- 
tled ''Eatrays," approved February 15, 1855, it is enacted : 

** Sec. 1. That in counties which have adopted or shall hereafter 
adopt township organization, the town clerks of every town thereof shall 
provide a book for the purpose of registering the mark, brand and color 
of any animak enumerated in chapter thirty-nine of the revised statutes, 
taken up as an estray, which book shall be open -at all times for inspec- 
tion by all persons interested therein^ and shall be deemed a part of the 
reowds of said tovm. 

'' Sec. 2. Any person who shall take up any estray according to the 
provisions of the act to which this is an amendment, shall cause to be 
registered in the book provided in the foregoing section, the marks, 
brands and color of said estray within five days from the time of such 
taking up.'' 
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CHAPTER, VIII. 

OF FORCIBLE ENTRY AND DETAINER. 

Rey. Stat. 256, Sec 1. ''If any person shall make any entry into 
•any lands, tenements or other possessions, except in cases where entiy 
is given by law, or shall make any such entry by force, or if any pei^ 
son shall willfully and without force, hold over any lands, tenements, or 
other possessions, after the determination of tiie time for which such 
lands, tenements, or possessions were let to him, or to the person 
under whom he claims, after a demand made in writing for posses- 
sion thereof, by the person entitled to such possession, such person 
shall be adjudged guilty of a forcible entry and detainer, or a forcible 
detainer, as the case may be, within the intent and meaning of this 
chapter. 

** Sec. 2. Any justice of the peace of any county in this State, 
shall have jurisdiction of any case arising under this chapter, and 
on complaint upon oath of the party aggrieved, or his authorized 
agent, shall issue his summons directed to the sheriff (or coroner, if 
the sheriff be interested,) of his county, commanding him to summon 
the person against whom the complaint is made, to appear before 
such justice at a time and place to be stated in such summons, not 
more than twelve nor less than six days from the time of issuing 
such summons, and which shall be served at least five days before 
the return day thereof, by reading the same to the defendant, or 
leaving a copy at his place of abode ; and the said justice shall 
also, at the same time, issue a precept to the sheriff or coroner, com- 
manding him to summon a jury of twelve good and lawful men of 
the county, to appear before him at the return of such summons, 
to hear and try the said complaint. And if any part of the jurors shall 
fail to attend or be challenged, the said justice may order the sheriff 
or coroner to complete the number, by summoning and returning 
others forthwith. 
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" Sec. 8. The aherff or coroner shall return to the said justice, 
the summons and precept as aforesaid, on the day assigned for tarial, 
and shall state on the back of said summons, how the same was 
served, and on the back of said preoept, a list of the * names of the 
jurors. And if the defendant does not appear, the justice shall 
proceed to try the said cause, ex parte, or may, in his discretion, post- 
pone the trial for a time not exceeding ten days ; and the said justice 
shall also issue subpoenas for witnesses, and proceed in the trial of said 
cause, as in other cases of trial by jury. 

" Sec. 4. No indictment or inqxiisition shall be necessary in any 
case arising under this chapter ; but the justice shall set down in 
writing, the complaint under oath, particularly describing the lands, 
tenements, or possessions in question, and shall keep a record of the 
proceedings had before him ; and if the jury shall find the defendant 
guilty, he shall give judgment thereon, for the plaintiff to have restitu- 
tion of the premises and his costs, and shall award his writ of restitu- 
tion ; and if a verdict be giveti for the defendant, judgment shall be 
given against the plaintiff for costs, and execution issued therefor. 

** Sec. 5. If either party shall feel aggrieved by the verdict of 
the jqfy or the decision of the justice on any trial had under this 
chapter, he or she may have an appeal to the circuit court, to be 
obtained in the same manner, and tried in the same way as appeals 
from justices of the peace in other cases. 

** Sec. 6. If the defendant or defendants appeal, he or they shall 
also insert in the appeal bond, a clause conditioned for the payment 
of all rents becoming due, if any, from the commencement of the 
suit, until the final determination thereof. If the appeal be taken 
within five days after the trial had before the justice, no writ of 
restitution or execution shall be issued by him ; and the circuit court, 
on giving judgment for the plaintiff, shall award a writ of restitU' 
tion, and execution for costs, including the costs before the justice; 
and if judgment be for the defendant, he shall recover costs in like 
manner, and have execution for the same.^' 

Amendment to the foregoing. By an act to extend the jurisdiction 
of justices of the peace, and constables, in action of forcible entry and 
detainer, or forcible detainer only, approved February 25th, 1845,^ it 
is enacted : 

** Sec. 1. That in aD actions of forcible entry and detainer, or 
forcible detainer only, hereafter to be brought in this State, it shall be 

(1) See Ber. Stat 682. 
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lawful for constaUes in the respective oounties whece sncli shall be 
brought, to serve all process therein, and who shall bo entitled to tiie 
same fees and emoluments therefor, as sheriffii are now authorized by 
law to receive for sunilar services. 

'VSec 2. That when any such action shall be hereafter brought, 
the justice of the peace before whom such suit shall be commenced, 
shall direct all process to be issued therein to the .sheriff or any 
constable of his county to execute ; and when such process shall be 
issued and directed, it shall be at the option of the plaintiff and 
defendant to give their respective process to the sheriff of the county, 
or to any constable of the justice's district, to execute and return the 
same, any law now in force in this State to the contrary notwith- 
standing." 

There are four cases in which a forcible entry and detainer may be 
maintained in this State : 1. Where there has been a forcible entry 
upon the possesion of another. 2. Where there has been an illegal — 
as contradistinguished from a forcible — entry upon such possession. 
3. Where a person settles upon the unsold public lands within this 
State, according to the pre-em|)tion or claim law. 4. Where there 
has.been a wi^ongful holding over by a tenant, after the expiration of 
the time for which the premises may have been let to him. In the 
three first, there must be an illegal and forcible entry upon the actual 
possession of another.^ In order to give a justice of the peace juris- 
diction in this action, the complaint should contain sufficient allegations 

to bring it within one of the several cases contemplated by the statute,' 
and in order to maintain the action, two things must concur, t'irst, The 

possession must be illegally or forcibly taken, which constitutes the 

entry ; and Second, The possession so taken must be withheld, which 

constitutes the detainer.^ It is not necessary to prove actual force and 

physical violence.* 

A complaint for forcible entry and detainer, should show clearly the 
foundation of the right which is sought to be enforced, and that the 
wrongful or illegal entry was made upon the actual or constructive 
possession of the plaintiff, or the existence of landtord and tenant, and 
a wrongful holdmg over.^ 

There is no precise form for a complaint in an action of forcible 
entry and detainer. It is sufficient, if the complaint show that the 
relation of landlord and tenant existed, that the time for which the 

(1) 1 Scam. 409. (2) SOU. 449. (8) 5 Id. 219. 

(4) 1 Soam. 409. (6) 8 QU. 448. 
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premiaes let bas expired, and ^hi the tenant pergisted in holding the 
premises after demand made in writing for the possession.^ 

The description of the premises songht to be regained, should be exact 
and particular.^ Where a complaint only stated that *^ the complainant 
was entitled to the possessidn of a house and lot in the town of Galena, 
wherem one Wells lives, and that said Wells refuses to ^re possession 
of said house, although he was notified so to do in writings" it was 
held insufficient.' 

The action of forcible entry and detainer is purely a civil remedy, 
the sole object of which U to regain a p6sses8ion which has been 
invaded, and the only judgment that can be rendered is, that the 
plaintiff have restitution of the premises.^ 

The jurisdiction of this action is, in the first place vested exclusively 
in justices of the peace ; coimij and circuit oourts obtain jurisdiction 
only by appeal.' 

Where a tenant claims adversely to his landlord, .his possession from 
th^t moment becomes tortious, and. the landlord may regain it by an 
action of forcible entry and detainer, whether it is occupied by the 
tenant, his agents or assigns.' 

In a case oi forcible detainer by the landlord, against the tenant, the 
latter is not permitted to show that the title of the former has expired, 
or that some third person has the right to the possession. The tenant 
must first surrender the possesedon to him from whom he received it, 
before he shall be permitted to say that hiA landlord has no longer a 
right to retain it.^ 

Where a lease provides tiiat the party may re-enter and take posses- 
sion, on non-payment of rent, it will be sufficient to aver a demand in 
general terms, and that the lease provides for re-entry, &c» ; the utmost 
technical strictness is not necessaiy in a declaration before a justice of 
the peace ; if it is substantially correct, it will be goo^' 

In an action of forcible detainer (mly, the plaintiff should state that 
the defendant willfully, and without force, holds over the premii^s after 
the time has expired for which they are leased ; or, in other words, the 
relation of landlord and tenant should be shown to exist, and a holding 
over after a demand made in writing by the landlord.^ 

A verdict of a jury which simply finds the defendant guilty, will be 

a) 6 GU. 298 ; U lU. 93. (2) 11 III. 98 ; 1 Scam. 407. (8) DroeM, 264. 

(4) G GU. 219. (0) 4 Id. 181. (6) 14 III. 185 ; 6 Gil. 62. 

(7) 6 GU. 41. (8) 8 Id. 291. (9) Breese, 264. 

21 
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sttfficieat.^ G^ie jadgment in this action will be tbat the plaintiff have 
r^titution of the premises of which he has been unjustly deprived.^ 

The proceedings in this action, under our' statute, being contrary to 
the common law, the statute most be strictly followed.' 

Form of Complaint for an Entry without force. 

Stats of Illinois, > 
Cook County, ) ^' 

The complaint of A. B., of , in said county, who, being duly 

sworn, upon his oath gi^es L. M., one of the justices of the peace of 

said county, to understand and be informed that C. D., on the 

day of ^— , 18—, at ■■ ^ in the county aforesaid, did unlaw- 
fully enter into the lands (or *' tenements '') and possessions of the 
complainant, there situate, known and designated as follows, to wit : 
(describe the land,) and then and there did unlawfully put out and ex- 
pel the complsunant from his said lands (or *' tenements'') &nd posses- 
sions,- wherein this complainant had, at the time aforesaid, an estate of 
freehold then and still subsisting, (or *' was possessed of a certain term 
of years, then and still to come and un6Z|ared," or ** been in quiet and 
peaceable possession for the spade of eight years preceding, and that 
his interest therein still subsists,'') and the said CD. still doth hold 
and detain the said lands (or ** tenements") and possessions from the 
said complainant, unlawfully and without right, contrary to the form of 
the statute in such case made and provided. Therefore, he prays that 
the said C. D* may be summoned to answer this complaint. 

Subscribed and sworn before I A. B. 

me, the ■ day of , 18 — . 

Form of a Complaint for forcible Entry. 



% 



State of Illinois, > 
County, ) 



ss. 



The complaint of A* B., of >, in the said county, who, being 

duly sworn, upon his oath gives L. M., one of the justices of the peace 

in said county, to understand and be informed that C. D. on the 

day of , 18 — , at , in said county, did unlawfully make a 

forcible entry into the lands (or *' tenements ") and possessions of this 

(1) 5 Gil. 298. (3) Id. 219; 2 Beam. 06. (8) BneM, 7Ri. 
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complainant, there sitaate, and known and designated as follows, to 
wit : (insert the description,) and then and there with strong hand 
and multitude of people, did violently, forcibly and unlawfully eject 
and expel the complainant from the said lands (or *' tenemente ") and 
possessions wherein this compkinant had, at the time aforesaid, an estate 
of freehold, then and still subnsting, {or *' was possessed of a certain 
term of years, then and still to come uliexpired," or ** been in quiet and 
peaceable possession for the space of six months, then next preceding,") 
and that the said C. D. still doth hold and detain the said lands (or 
'* tepements,") and possessions from the said A. B*, uoUwfnlly^ forci- 
bly, and with strong hand, against the form of the statute in sodi case 
made and provided. Therefore, he prays that the said^C. D. may be 
summoned to answer to the said complaint 

Sworn and subscribed before "^ A. B. 

me, the day of — « — , 18 — . 

L. M., /. P. 

Form of Demand of Possession. 

To Mr. O. D. : 

Sir : Take notice that I hereby demand that you quit and imme- 
diately deliver up possession of the lands (or '* tenements ") and pos- 
sessions which you now hold of me, situate in , in the county of 

, being the same now occupied by you. Mr. E. F* is hereby 

authorized to receive possession of said land for me. 

Dated the day of , 18—. 

Yours, &c., A. B. 

Form of Notice, when given ly an txgent. 

4 

To Mr. a D.: 

Sir : Take notice that I do, as the agent for and on behalf ^f your 
landlord, A. B., of , demand that you quit and immediately de- 
liver up possession of the lands (or ** tenements") and possessions 

which you now hold of the said A. B., situate in ■ , in county, 

being the same on which you now reside. 

Dated the day of , 18 — . 

Yours, &c., G^. H., 

Agent for the said A. B. 
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JEwrm of Complaint for a forcible Detainer. 

State op Illinois, ) 
^County, j"^* 

The oomplaint of A. B. of ■ ■ , in said oountjrywhcy being duly 

sworn, upon his oath gives L. M., Bsquire, a justice of the peace of said 

county* to understand and be informed that on or about the- day of 

— : , 185-, he did demise and lease to C. D. of the place aforesaid, 

all that certain fiirm (or ** messuage,") situate in , in the county 

aforesaid, known and designated as follows : {describe tfie premises,) for 

and during the term of one year from the said day of , 

185-, and that the said C. D. wiU^Uy &nd without fsrce, after the 
expiration of the said lease, held over and still continues in possession 
of the premises without the. permission of this complainant, notwith- 
standing demand has been made in writ^g by this complainant upon 
the said C. D., to quit and deliver up possession thereof to hun ; there- 
fore he prays that the said C D. may be summoned to answer to the 
said complaint. 

Subscribed and sworn before me, the ^ A. B. 

day of - — , 185-. 

L. M., J. P. 



Form of Summons, 



State of Illinois,) 
County, j 



no* 



The People of the State of Illinois to the Sheriff or any Constable of 
the said County : 

Whereas oomplaiiit has been made before L. M., Esquire, one of the 

justices oi the peace of said county, that G. D. on the day of 

r-f 185*-, at , in the county aforesaid, did unlawfully 

enter into the lands and possessions of A. B. there situate, and known 
and designated as follows, to wit: {describe the premises ,) and then 
and there did unlawfully put out and expel the said A. B. from his 
said lands and possessions, wherein he had been in the quiet and peace- 
able possession for the space of eight years preceding, and that his inter- 
est therein still continues, and that the said C. B. still doth hold and 
detain the said lands and possessions from the said A. B., unlawfully and 
without right, (or tffor any other cause, set it forth in the complaint) : 
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We, therefore, commatid yoa to stunmon the said G. B. to appear 
before the said justice at his office in v '^ s&id conntj, on the 

day of i instant, at o'clock, in the — ^ noon» to 

answer the si^d complaint ; and have yon then and there this precept. 
Hereof &il not at your peril. 

Given under the hand and s^ of said justice, Uko day of 

, 185-. 

L. M.^ /. P. [seal.] 



Form of a Subpoena, 



Statk ov Illinois,) 
County, j" 



ss. 



Tke People o/tke Stfxte oflUinois to L t/., K. L^^ M. iV". and 0, P. :. 

You, and each of you, are hereby required to be and appear before 
L. M., Esquire, one of the justices of the peace of the said county at 

his office in , in said county, on the day of , instant, 

at o'clock, in the noon, to testify the truth, according to 

your knowledge, touching a certain complaint made and exhibited by 
A. B. before the said justice, against C. D., for a forcible enti^ and 
detainer {or ** detainer,") and for which the said C. D. is then and 
there to be tried on the part of the complainant, (or *' on the part of the 
defendant.") 

Given under the hand und seal of the said justice, the day 

of , 186-'. 

L. M., J. P. [sbal.] 

There may be four witnesses put in one subpoena. 

Farm of Precept for summoning a Jwn§, 
Statb Of Illinois, 



COUNTT 



;"■}- 



The People of the State of Illinois to the Sheriff or or any OonstaUe 
of the said Conniy: 

We command you to summon twelve good and lawful men of your 
county, who are in no wise of kin to A. B. or C. D., to appear before 
L. M., Esquire, one of the justices of the peace in said county, at his 

office in , in the said county, on the day of instant, 

at o'clock in the noon, to make a jury, upon their oaths to 

hear and try the traverse of the complaint of the said A. B., and now 
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pending belbre the said justioe against the said G. B., for a forcible 
entry and detainer (or <* detainer/') against the fbim of the statute, in 
saoh case made and provided ; and that you make a list of the persons 
summoned, and certify the same on the back of this precept, and make 
return hereof to the said justice. 

Given under the hand and seal of the said justice, the — — day of 

, 185-. 

L. M,, /. jP. [seal.] 

Jurort* OcUh upon the Traverse. 

You, and each of you, do swear that you will well and truly hear, 
try and determine this issue of traverse between A. B., the complain- 
ant, and C. D., the defendant, and a true verdict give according to the 
evidence. So help you Gt>dr 

Form of Oath of Witness, 

You d6 swear, (or "you do solemnly, sincerely and truly declare and 
affirm,") that the evidence which you shall give upon the issue of 
traverse, between A. B., the complainant, and C. D., the defendant, 
shall be the truth, the whole truth, and nothing but the truth. So help 
you Grod. 

The verdict of the juiy feihould be, '' We find the defendant guilty in 
manner and form as stated in complaint,'' or '* We find the defendant 
not guilQr^" 

Form of Record of Proceedings, 

A. B. ) 

vs. y County, ss. 

C. D. ) 

Be it remembered that on the day of — r-, 18 — , at , in 

said counfy, A. B. complains to me, L. M. Esquire, one of the justices 
of the peace in and for the said county, (what follows in brackets must 

correspond with the charge in the complaint,) [that C D. on the 

day of — I — , 18 — , at , in the county of , did unlawfully enter 

into the lands and possessions of the said A. B., there situate, and 
known and designated as follows, to wit : (insert the description) ; 
and then and there did unlawfully put out and expel the complainant 
from his said lands and possessions wherein the said A. B. had been in 
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the quiet and peaceable possesfflon for the space of eight years preoediiig, 
and that his interest therein still subsista, and that the said C. D. still 
doth hold and detain the said lands and possessions from the said A. B. 
unlawfully and without right] 

Whereupon the said A. B., On the — — day of , 18 — , prayed 

of me^ being a justice as aforesaid, to issue a summons in this behalf, 
and I, haying heard the said complaint and priayer, did t^iereupon issue 
a summons, in the name of the people of the State of Illmois, directed 
to the Sheriff of said county, requiring hun to summon the said C. D. ' 

to appear before me, at my office in ^, on the day of , 

18 — , at — o'clock, in the — — noon, which was duly ^turned with 
an endorsement thereon, signed by the said sheriff, as follows : *^ Per- 
sonally served, the day of , 18 — ^ by reading to the within 

named C. D. ;" and on the said — — day of , 18 — , I issued a 

precept for a juiy to the said sheriff, commanding him to summon a 
jury of twelve good and lawful men of the county, to appear before me 
at the return of the said summons, to hear and tiy the said complaint, 
which was returned by the said sheriff with a list of the names of the 
jurors on the back thereof, and certified by him. 

And on the day of , 18 — \ in pursuance of the 

said summons, personally appeared before me, as well the said C. B. 
as the said A. B., and the said complaint having been read to the said 
C. D., he said that he was not guilty of the matters set forth therein. 
And the jurors, of the jury summoned as afbresaid, having been called, 
tried, and sworn, did sit together before me, and hear the proofs and 
allegations of said parties, which were delivered publicly in their 
presence ; and after hearing the said iproab and allegations, the jury 
were kept together in a convenient place by the said sheriff, until they 
had agreed on their verdict.^ And the said jury having agreed on 
their Tcrdict, came into court, and delivered the same publicly, and 
thereby found the said 0. D. guilty, in manner and form as set forth 
in the complaint. 

It is therefore considered by me, the said justice, that the said A. B. 
recover and be restored to the possession of the lands and possessions 
particularlj described and designated in said complamt, and that he 

(1) If the veidict is tor the de&ndflAt, then say, ^^ And the aaid Jujy haying agreed on their 
Terdiet, came into court and dellrered the nine publicly, and thereby found the aaid C. D. 
not guilty. It is therefore eonaidered that the said C. D. reaorer against the said A. B., the 

mm ot' dollars for his costs and charges by him laid out and expended in lils delJBnse 

on this behalf, according to the fbnn of the statute In such ease made and proTided, and tliat 
he haTe execution therelbr. In testimony thereof," &o. 
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have a writ of restitution therefor ; and it is Airther considered, that 

he recover against the s^id 0. D,, the (mm of dollars, for his 

costs and charges, by him laid out and expended in and about the 
prosecution of this suit, according to the form of the statute in such 
case made and provided, and that he have execution therefor. 
In testimony whereof, I, the said L. M., one of the justices of the 

peace, as aforesaid, have hereunto set my hand and seal at , in 

the county of , the > day of , 18— »•. 

• L. M., •/! P. [SRAL.] 

F&rm of Writ of Jdestitution. 



Stath op Illinois, 



County, 



[-SS. 



The People of the State of Illinois to the Sheriff of the said County: 

Whereas A. B., lately exhibited his complaint under oath, in writing, 
before L. M., Esquire, one of the justices of the peace of said county, 
that {set out the charge as in the complaint ^^ and prayed that the said 
justice issue a summons in that behalf; whereupon the said justice 
issued a summons, directed to the sheriff, requiring him to summon 

the said C. D. to appear before the said justice on the day of 

^ — , 18 — , and at the same time issued a precept to the sheriff, 

commanding him to summon a jury to appear before him at the same 
time and place, on which day the said C. D. appeared before the said 
justice, and traversed the said compkint, and the jury being sworn, 
after hearing the proofs and allegations of the parties, found the said 
C. D. guilty ; whereupon it was eonsidered by the said justice, that 
the said A. B; be restored to the possession of the said lands and 
possessions, and have a writ of restitution therefor ; and it was further 
considered by the said justice that the said A. B. recover against the 

said C. B. the sum of dollara for his costs and charges by him 

laid out and expended, in and about the prosecution pf said suit, as 
appears to us by the record of the said justice : 

We, therefore, command you to go to the said premises without de- 
lay, taking with you the power of the county, if neoessaiy, and to cause 
the said A, B. to be restored and put in full possession of the said 
lands (or * tenements,") and possessions, according to his estate and 
right therein before the said entry, (or ''detainer,") in pursuance of 
the statute in such case made and provided. 

And we also command you to levy of the goods and chattels of the 
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said C. D. in your county, the said sum of dollars, whicb was 

adjudged to the said A. B. for his costs and charges aforesaid, whereof 

the said C. D. is convicted, as appears to us by the said record, and 

that you make return of what you shall do hereon, with all convenient 

speed. 

Given under the hand and seal of the said justice, the day 

of , 18fr-. 

L. M., J, P. [seal.] 

J^arm of Execution for Costs against the Complainant. 



Stats ov Illinois, > 
County, ) 



88. 



The People of ike State qf Illinois to ike Sheriff of tke said County' 

Whereas, A. B. lately exhibited his complaint under oath in writing 
before L. M., Esquire, one of the justices of the peace of the said county, 
against C. B. for a forciUe entry and detainer, whereupon the said 0. 

B. was summoned, and appeared before the said justioe on the -< — 
day of ■, 185-, and traversed the said complaint, and the jury 
for that purpose duly summoned and sworn, after hearing the proofs 
and allegations of the parties, by their verdict found the said C. B. not 
guilty; whereupon it was considered by the said justice that the said 

C. B. recover agunst the said A. B. the sum of dollars for his 

ooBte and charges by him laid out and expended in and about his de- 
fense in this behalf, as appears to us by the record of the said justice: 

We therefore command you that of the goods and chattels of the said 

A. B. in your county, yoU levy the sum of dollars ibr his costa 

and charges by the said C. B. laid out and expended as aforesaid. And 
do you make return of what you shall do hereon with all convenient 
speeUa 

Given under the hand and seal of the said justice, the day of 

185-. 

L. M., J, P. [seal.] 
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have a writ of restitution therefor ; and it is fiirther considered, that 

he recover against the said C. D,, the sam of dollars, for his 

eostfi and charges, by him laid out and expended in and about the 
prosecution of this suit, according to the form of the statute in such 
case made and provided, and that he have execution therefor. 
In testimony whereof, I, the said L. M., one of the justices of the 

peace, as aforesaid, have hereunto set my hand and seal at , in 

the county of , the > day of — — — , 18—^. 

L. M., •/! -P. [SRAL.] 

F&rm of Writ of Restitution. 
Statb of Illikois, 



- County 



- . 



The People ofth^ State of Illinois to the Sheriff of the said County: 

Whereas A. B., lately exhibited hin complaint under oath, in writing, 
before L. M., Esquire, one of the justices of the peace of said county, 
that (sa^ out the charge as in the camplaint,') and prayed that the said 
justice issue a summons in that behalf; whereupon the said justice 
issued a summons, directed to the sheriff, requiring him to summon 

the said C. D. to appear before the said justice on the day of 

, 18 — , and at the same time issued a precept to the sheriff, 

commanding him to summon a jury to appear before him at the same 
time and place, on which day the said C. D. appeared before the said 
justice, and traversed the said complaint, and the jury being sworn, 
after hearing the proofs and allegations of the parties, found the said 
G.D. guilty ; whereupon it was considered by the said justice, that 
the said A. B.' be restored to the possession of the said lairds and 
possessions, and have a writ of restitution therefor ; and it was further 
considered by the said justice that the said A. B. recover against the 

said C. B. the sum of r — dollars for his costs and charges by him 

laid out and expended, in and about the prosecution of said suit, as 
appears to us by the record of the said justice : 

We, therefore, command you to go to the said premises without de- 
lay, taking with you the power of the county, if necessary, and to cause 
the said A. B. to be restored and put in full possession of the said 
lands (or ''tenements,") and possessions, according to his estate and 
rigl^t therein before the said entry, (or ''detainer,") in pursuance of 
the statute in such case made and provided. 

And we also command you to levy of the goods and chattels of the 
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said C. D. in your county, the said sum of dollars, which was 

adjudged to the said A. B. for his costs and charges aforesaid, whereof 
the said C. D. is convicted, as appears to ns by the said record, and 
that you make return of what you shall do hereon, with all convenient 
speed. 

Given under the hand and seal of the said justice; the day 

of , 18fr-. 

L. M., J, P. [SKAl.] 

Form of Execution for Costs against the Complainant. 



State of Illinois, > 
County, ) 



88. 



The People of ike State of Illinois to (he Sheriff of the said County' 

Whereas, A. B. lately exhibited his complaint under oath in writing 
before L. M., Esquire, one of the justices of the peace of the said county, 
against C. B. for a fonable entry and detainer, whereupon the said C. 

B. was summoned, and appeared before the said justice on the -< — 
day of ■, 186-, and traversed the said complaint, and the jury 
for that purpose duly summoned and sworn, after hearing the proofs 
and allegations of the parties, by their verdict found the said C. B. not 
guilty; whereupon it was considered by the said justice that the said 

C. B. recover agunst the said A. B. the 8«m of dollars for his 

ooBte and charges by him laid out and expended in and about his de- 
fense in this behatf*, as appears to us by the record of the said justice : 

We therefore command you that of the goods and chattels of the said 

A. B. in your county, yoU levy the sum of dollars for his costs 

and chaiges by the said C. B. laid out and expended as aforesaid. And 
do you make return of what you shall do hereon with «]I convenient 
speeQ. 

Given under the hand and seal of the said justice, the day of 

185-. 

L. M., J, P, [seal.] 
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CHAPTER IX. 

OF INCLOSURES AND FENCES. 

Bev. Stat. 280, Sec. 11. " For the better ascertaining and regular 
ting of partition fences, it is hereby directed that when any neighbors 
shall improve lands adjacent, to each other, or when any person shall 
inclose any land adjoining to another's land already fenced, so that any 
part of the first person's fence becomes the partition fence between 
them, in hoih these cases the charge of such division fence, (so fiur as 
inclosed on both sides,) shall be equally borne and maintained by both 
parties.; to which, and other ends in this chapter mentioned, the county 
commissioners, yearly, and every year in the term next after the month 
of Januaiy, shall nominate, and are hereby required to nominate and 
appoint three honest, able men for each townships who being duly sworn 
to the &ithful discharge of the duties of their appointment, shall proceed 
at the request of any person or persons feeling him or themselves 
aggrieved, to view all such fence and fences, about which any diffe^ 
ence may haj^n or arise ; and the aforesaid persons, or any two of 
them, in each township respectively, shall be the sole judges of the 
charge to be bonie by the delinquent, or by both or either party, and 
of the sufficiency of all fences, whether partition fences or others." 

By the Act to provide for township organization, approved February 
17tli, 1851, Article 8, Sec. 3, the assessor and the three commissioners 
of highways of each town, in counties adopting township organization, 
are made fence viewers by vhiue of their office.^ 

It would seem that before a party can be made liable for making or 
repairing a partition fence, the proportion which he is bound to make 

(1) The fonns bore giren, hare b«ea prepared with rtfezence to townahip oxganlmtioii, (See 
Hainee' Town. Organ., page 88,) and when used in coantlaB not adopting this aystem, the only 
ebKogo neeeaaaty will be to inaert the number of ttie towzudhtlp, aeooxding to the enatomary 
daaoriptlon, inatead of the name of the town. 
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or repair, ought to be either agreed upon or else assigned according to 
law, for until this is done, the obligation is undefined, unless it may 
have been otherwise determined by prescription ; ^ and where there 
exists in such ease, a joint obligation to make the fence, it is held that 
no legal effect would flow from it ; for then each party would be bound 
equally to make eveiy part ; and if the fence be defective, each party 
would be chargeable with the deficiency ; and upon the escape of cattle 
from either dose to the other,, through a defect in any part of the fence, 
the owner of the cattle could not allege the escape to be from the defi- 
ciency of the other's fence. ^ 



Agreement to divide Partition Fence. 

On this day of , in the year of our Lord one thousand 

eight hundred, &c., it is agreed by and between A. B. of the county 

of , and State of Illinois, of the one part, and C. D. of said 

county, of the other part, as follows, viz. : 

Whereas, the said A. B. has heretofore erected a fence on the divi- 
sion line, between his lands and the lands of the said G. D., which 
said fence commences at the (here describe location of fence,) and 
whereas, after the erection of said fence, the said CD. inclosed a field 
on the east side of said division line, so that sixty rods of said fence, 
commencing at the (here describe the location of said portion of 
fence ^ has become, and now is a partition fence between the fields of 
the said A. B. and C. B., and whereas, the said C. B. has paid to the 
said A. B. one half of the expense of bmlding said sixty rods of fence, it 
is therefore, now agreed between the parties hereto, that the thirty rods 
on the north part of the said sixty rods, shall be well and sufiiciently 
maintidned and kept in repair by the said A. B., and the remainder of 
the said sixty rods shall be kept in like repair by the said 0. D. 

In witness whereof, we have hereto set our hands and seals, the day 
and year aforesaid. 

Executed and delivered in the I ^, B, [seal.] 

presence of | ^^ |.^^^;^ 

(1) 6 Maa. 100. (2) 6 Mass. 101 ; 19 Johns. 886. 
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Form of CertificaJte of Fence Vieioers of Value of Fence in e€ue of 

an adjoining Owner, 

County, ) 

Town OP , J^* 

Whereas, A. B. and C. D. were tod are, as appears to us, tbe 

owners of certain adjoining l^ids in said town of . Tbe knds 

of the said A. B. being described as {descHbe the premises in question 
with reasonable certainty,) and tbe land of tbe said 0. D. being 
described as {describe the land,) and the said A. B. formerly permitted 
bis land so adjoining that of tbe said CD., to lie open and unenclosed, 
wbile the land of the said C. D., has been and is now enclosed by a 
fence ; and whereas, tbe said A. B. has lately enclosed bis said land, 
so that now the fence of the said C. D., has become a division fence 
between said lands ; and whereas a dispute or disagreement has arisen 
between the said parties concerning the proper portion of the value of 
said division fence to be paid by tbe said A. B. Now therefore, we, 

the undersigned fence viewers of said town of , do hereby 

certify that we have made inq[uiry into the fiicts, and examined the 
premises ; that the following is a correct description of the fence built 
by the said CD. as aforesaid, to wit :* Commencing at ike north- 
west comer of section eight in said town, and running thence south on 
the west line of said section, one hundred and sixty rods to the south- 
west comer of said, quarter section ; and that we have estimated the 

value of said fence to be dollars, and that the proportion of said 

fence to be paid by said A. B. to tbe said C D., is dollars. 

Given under our hands this — : — day of , A. D. 18 — . 

E. R, 
G. H., 
I. J., 
K. L., 



Fence Viewers 

of the 
Town of . 



Form of Certificate of Fence Viewers in relation to Fence to he made 
or maintained by Owners of adjoining Lands, 



Town of 



CotJNTY, 

' ss. 



} 



Whereas, A. B. and C D., are, as appears to ua, tbe owners of cer* 
tain lands adjoining, in the said town of , (here describe the lands 
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€u in the foregoing form, with recuonoNe certaititg,^ and as dispute 
or disagreement has arisen between them concerning the respectiye 
{KMTtions of a division fence to be maintamed (or *' to be made/' as the 
case may he,) by them. Now therefore, we the undersigned fence 
viewers of the said town of -, do hereby certify that upon the appli- 
cation of the said parties, we did, on the day of ^— — , A. D. 

18 — , proceed to examine the premises^ and bear the allegations of the 
parties, and that we do determine that (here state the determination of 
the viewers eiceording to the fact,) - 
' Given under our hands this — day of—, A. D. 18 — • 



E. R, Y 

Q -jg- j Fence Viewers 

T X > of the 



I. J., 

K. L-, 



of the 
Town qf 



*' Sec. 12. When they shall judge any fence to be insufficient, they 
shall give no<ace thereof to the owners or possessors ; and if any one 
of the owners or possessors, upon request of the others, and due notice 
given by the said viewers, shall refuse or neglect to make or repair 
the said fence or fences, or to pay the moiety of the charges of any 
fence before made, being the division or common fence, within twenty 
days after notice given, then, upon proof thereof before two justices of 
the peace of the respective county, it shall be lawful for the said justices 
to order the person aggrieved, and suffering thereby, to make or repair 
the said fence or fences, who shall be reimbursed his costs and charges 
from the person so refosing or neglecting to make or repair the partition 
fence or fences aforesaid, or to order the delinquent to pay the moiety 
of the charge of the fence before made, being a division or common 
fence, as the case may be." 

Form of Certificate of Fence Viewers in adjudging fence instijffkient 

between adjoining lands. 

County, ) 

Town of ) * 

Whereas, A. B. and C. D. are, as appears to us, the owners of cei^ 

tain lands adjoining, in said town of , {here describe the lands of 

each with reasonahle certainig,) and a dispute or disagreement has 
arisen between them as to die sufficiency of a division fence between 
the said lands ; and we^ the undersigned fence viewers of the said town 
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of having, at the request of the said parties, (or one of ikem, 

as the case may be, naming him,) proceeded to view sudi fence, and 
having viewed the same, and heard the allegations of the respective 
parties, do adjudge and determine that the portion of said fence, to wit : 
(here describe tV,) which belongs to the said G. D. to maintain and 
keep in repair, is not a good and sufficient fence ; and that the said C. 
J), ought, and he is hereby requested, to repair the same, or to make a 
good and sufficient fence, within twenty days from the time he shall be 
notified of this our determination in the premises, and in defanlt thereof, 
that the said A. B. will sufficiently repair said fence, to reimburse his 
costs and charges from the said 0. D. 
Given under our hands this day of A. D. 18 — . 

« „ ' I Ihice Viewers 

U. 11., J 

J J •< of the 

j^ y* Town of . 

Iv. li., J 

Form of Notice to be given by Vence Viewers, to an adjoining owner, 
of (heir determination in relation to insufficiency of partition fence 

To A. B; of the town of r-, in the county of : 



Sir : — ^You will take notice that we, the undersigned fence viewers 
of said town of , after full hearing, did make the following certifi- 
cate, to wit : (here insert a copy of the certificate,) and you will repair 
the said fence, in said certificate mentioned, (or make it, as the case 
may be,) so that the same shall be a good and sufficient fence, within 
twenty days fix>m the time you shall have received this notice. 

Given under our hands this day of , A. D. 18 — . 

v>. J)'$ I J^ence Viewers 
E- ^'>J of the 

G. H., I j'ownof . 

I. J.J 

Form of Request by an adjoining owner, after determination offence 
viewers, to maJce, or repair partition fence. 

To A. B., of the town of , in the county of ; 

The fence viewers of the said town of , having, on the 



day of , A. D. 18—, determined ahd certified that a certain par- 
tition fence, between or adjoining in said town, so far as it belongs to 
you to maintab the same, is not a good and sufficient fence; yon are, 
therefore, hereby requested tg repair the same, so as to make it good 
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and sufficient, within twenty days from this date, {or make the Mtne, 
as the case matf be,) and in de&olt Uiereof, I shall apply to two jus- 
tices of the peace of the said county of , for an order to authorise 

m^ to repair (or tnalx) the said fence, and requiring you to reimburse 
my costs and charges thereof C. D. 

Dated this day of , A. D. 18 — . 

In proceeding under the Act regulating Inchsures, it is necessary 
that the justices of the peace, before whom proceedings are had, should 
notify the defendant of the same. An appeal lies from the decision of 
two justices of the peace, under the Act regulating Inclosures,^ 

Form of Notice by two Justices of 4he Peace to person refusing or 
neglecting to make or repair fence, d:c. Of Proceedings to be had 
before them. 

State oi Illinois,) 

^ ss. 



County, 



} 



ToA.B,: 

You are hereby notified that C. D. has this day filed with £. F., 
Esquire, a justice of the peace in. and for said county, a certain certifi- 
cate of fence viewers of the town of , in said county, of which Ae 

following is a copy : (Jiere insert a copy of certificate of viewers,) and 
that the smd C. D. has applied to the above named E. F., Esquire, and 
also to Q. H., Esquire, a justice of the peace in and for said county, 
to hear proof in the premises, and for such order thereon as the case 

shall require ; and that the said justices will, on the day of , 

A. J). 18 — , at — o'clock — M., at the office of the said E. F., 

Esquire, in the town of r-, in said county, proceed to hear such 

proof as may be then and there oflfered, and to make such order in the 
premises as the case shall seem to require. You can then and there 
appear, and be heard, if you so desire. 

Given under the hands of said justices this day of , of 

, A. D. 18—. R F. 

G. H. 

Form of Order of two Justices in relation to Partition Fence between 

adjoining Lands. 

State of Illinois,) 
County, )' 

Whereas, the fence viewers of the town of , in said county, did, 

on the day of , A. D. 18 — , determine and certify as fol- 

(1) 1 Seam. 615. 
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lowB, to wit : {here insert a copy of the certificcUe of viewers in the 
case,) and whereas it has been made to appeal^ to us, by. datis&ctoiy 
proof, that the said A. B. was duly notified of the action and determi- 
nation of said viewers ; and whereas it has further been made to aj^pear 
to us, by other like satisfactory proof, that the ^id C. D. did, on the 

day of , A. D. 18 — , request the said A. B- to repair 

the said fence, (or as the case may he,) within twenty days from 
that date ; and it further appearing, by like satisfactory proof, that the 
said A. B. hath wholly refdsed to repair (or as the case may be,) said 
fence, therefore we, the undersigned justices of the peace, in and for the 
county aforesaid, due notice having been givep by us to the said A. B., 
being now folly advised in the premises, do order that the said 0. D. re- 
pair (or as the case may be,) said fence, and that he be reimburBsd hb 
costs and charges therefor from the said A. B. 

Witness our hands this day of , A. D. 18 — . 

E. F. 
G. H. 

'' Sec. 13. If the delinquent shall neglect or refuse to pay the party 
injured the moiety of the charge of any fence before made, or to reim- 
burse the costs and charges of making or repairing the said fence or 
fences, under the order aforesaid, then the same shall be levied upon 
the delinquent's goods and chattels, under warrant from a justice of the 
peace, by distress and sale thereof, the overplus, if any, to be returned 
to the said delinquent." 



Form of Warrant of Distress by a Justice of the Peace against a 
Delinquent failijig to comply with Hie foregoing ordtr, 

Statb ot Illinois, ) „„ 

^ ss. 



County, 



} 



The People of the State of Illinois to any Constable of said County, 
Greeting : 

Whereas, it was, on the day of , A. D. 18 — , ordered by 

E. F. and G. H., two justices of the peace in and for said county, that, 
(here recite the order,) and whereas it has been made to appear to me, 
the undersigned, a justice of the peace in and for said county, that the 
said C. D. has repaired (or as the case may be,) the and fenoe^ and 
that the said C. P. hath not been reimbursed his costs and charges from 
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tbe'said A. B., which is dollars and cents. Now, there- 
fore, these are to command yon, that of the goods and chattels of the 
said A. B. to be found in your county, you make the sum of — ^ dol- 
lars and ■ cents, together with costs of proceedings, and make re- 
turn of this writ to me, the said justice, with your doings thereon, 
within seventy days from the date hereof. And this you will not omit. 

Given under my hand and seal this of >, A. D. 18 — . 

L, M., /. P. [seal.] 

" Sec 14. But nothing herein contained shall be intended to pre- 
vent or debar any person or persons from inclosing his or their grounds 
in any manner they please, with sufficient walls or fences of timber, 
other than those heretofore mentioned, or by dikes, hedges and ditches, 
all such walls and fences to be in height at least five feet frt)m the 
ground ; and all dikes to be at least three feet in height from the bottom 
of the ditch, and planted and set with ^onis and other quickset, so 
that Bueh inclosures shall fully answer and secure the several purposes 
meant to be answered and secured by this law : Provided, That such 
wails or fences of timber, other than those heretofore mentioned, and 
dikes, hedges and ditches shall be subject to all provisions, inspections 
and restrictions, to which by this chapter, any other inclosure or fence 
is made liable, according to the true intent and meaning hereof. 

** Sec. 15. If any horse, mare, gelding, colt, mule or ass, sheep, lamb, 
l^at, kid, bull, cow, heifer, steer or calf, or any hog, shoat or pig, shall 
break into any person's inclosure, the fence being good and sufficient, 
the owner of such animal or animals, shall be liable in an action of tres- 
pass^ to make good all damages to the owner or occupier of the inclos- 
ure, for the first offense sin^e damages only, and ever afterwards 
double the damages sustained. 

'* Sec. 16. The condition of the fence at the time the trespass was 
eommitted, may be proven upon trial, and on complaint made by the 
party injured before any justice of the peace of the county wherein such 
trespass shall be made, such justice is hereby authorized and required 
to issue a summons without delay, to three respectable householders of 
the neighborhood, noways related to either of the parties, nor interested 
eonceming the trespass, reciting the complaint, and requiring them to 
view the fence where the trespass is complained of, and their testimony 
in such case shaU be good evidence touching the sufficiency of the 
fisnce. 

*' Sec. 17. K any person injured for want of such sufficient fence, 

22 
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shall bmt, wound, kill, lame or <lestroj, or fiball cause to be hurt, 
wounded, killed, lamed or destroyed, bj shooting, bunting with dogs, 
or otherwise, any of the aforesaid animab, he or she so offending, 
shall satisfy or pay the owner of the samq, the damages with costs, 
recoverable as aforesaid : Provided, That if the party liable to dam- 
ages as aforesaid, in either case, will abide and pay what may be 
deemed reasonable by three neighbors, indifferendy chosen to assess 
the same, it shall be a bar against such suit, 

** Sec. 18. All animals trespassing, the owners of the same (if 
known) shall be notified thereof, and if they shall refuse to secure 
the said animals and prevent their trespafising, the persons on whom 
the trespass was committed, shall be authorized to secure the same, 
supplying the aforesaid animals with provender and water, for which 
they shall receive a compensation from said owner : Provided, That if 
said animals shall receive any abuse or damage from said persons, they 
shall be barred from any compensation for the aforesaid services. 

** Sec. 19. When any person or persons may, by mistake, erect and 
make a fence or inclosure on the land of another person, ihen, and in 
that ease, when the line or lines are legally run by the proper authority, 
and the fence and inclosures are known to be on the land of such other 
person, the person or persons making such fonce or fences as aforesaid, 
through mistake, shall be empovrered and authorized by this chapter to 
enter into the said land of another, doing as little damage as possible, 
and take away the rails, posts, wood and stones of which said fence or 
fences are made and erected, within one year from the time said line 
or lines may be legally run. 

'* Sec. 20. The owner or owners of any land whereon a fence or 
fences may have been made by mistake, shall not throw down, nor in 
any manner disturb the said fence or fences for one year from the time 
such mistake is found out. 

** Sec. 21. When either the owner of the rails, or the owner of the 
land is desirous of having the line or lines run, dividing sueh land, then 
in that case, the person wishing such survey, shall give the other person 
notice in writing, ten days before such survey is made, of the time and 
place of making such survey.^' 
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CHAPTER X. 



OF MABRIAGES. 



Rev. Stat. 353, Seo. 1. '* All male persons over the age of aeveii- 
teen years, and females over the age of finuteen years, may eontraet and 
be joined in marriage : Provided^ In all cases where either party is a 
minor, the consent of parents cnt guardians be first had, as is hereinafter 
required. 

" Sec. 2. No person of color,, negro or mulatto, of either sex, shall 
be >med in marriage with any white person, male or female, in this 
State ; and all marriages or marriage contracts entered into between 
such colored person and white person, shall be null and void in law ; 
and any person so marrying, or contracting to many, shall be liable to 
pay a fine, be whipped in not exceeding thirty-nine lashes, and be imr 
prisoned not less than one year, and shall be held to answer in no other 
than a criminal prosecution, by information or indictment ; and any 
ckrk who shall knowingly issue a license to any such colored person, 
negro or mulatto, or to any white person, to be joined to a negro or 
mulatto, in manner aforesaid ; or if any officer, w pen^n authorised 
to solemnize marriages in this State, shall join any such colored person, 
negro or mulatto in marriage with a white person, sudi magistrate or 
other person, so o£&nding, as aforesaid, on conviction thereof, shall be 
fined in a sum not less than two hundred dollars, to be sued for and re- 
covered, in any court of record in this State, the one half for the use 
of the county in which said suit is brought, and the other half to the 
person suing for the same ; &nd thereafter be ineligible to any office in 
Uiis State. 

'* Sec. 3. All persons belonging to any religious society, church or 
denomination, may celebrate their marriage according to the rules and 
principles of such religious society, church or denomination ; and a oer- 
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tificate of such marria^, signed bj the regular mmister^ oc if there be 
no minister, then by the clerk of such religions society, ehurch or de- 
nomination, registered as hereinafter directed,, shall be evidence of snch 
marriage. 

^* Sec. 4. Any persons wishing to many, or be joined in marriage, 
may go before any regular minister of the gospel, anthorized to many, 
by the custom of the church or society to which he belongs, any justice 
of the supreme court, judge of any inferior court, or justice of the 
peace, and celebrate or declare their marriage, in such manner and form 
as shall be most agreeable. 

'^ Sec. 5. Any minister of the gospel, justice of the supreme court, 
judge or justice of the peace, who -shall celebrate any marriage, shall 
make a certificate of such maniage, and return the same, with the 
license, to the clerk of the county commissioners' court, who issued 
isuch license, within thirty days ailer solemnizing such marriage. 

** Sec. 6. The. clerk of the county commisiaoners' court, after re- 
ceiving such certificmte, shall make a registry thereof, hi a book to be 
kept by him for that purpose only ; which registry shall contain the 
christian and surnames of both the parties, the tone of their marriage, 
and the name of the person certifymg the same : and said clerk shall, 
nt the same time, indorse on such certificate, that the same is registered, 
and the time when ; which certificate shall be carefhlly filed and pre- 
served ; and the same, or a certified copy of the registry thereof, shall 
be evidence of the marriage of the parties. 

' *' Sec.' 7. If any clerk shall, for more than one month, refuse or 
neglect to register any marriage certificate, which has been, or may here- 
after be delivered to him for that purpose, (his fee therefer being paid,) 
he shall be liable to be retnoved ftom. office, and shall moreover pay the 
sum of one hundred dollars, to the use of the party injured, to be re- 
covered by action of debt in any court having cognizanee of the same. 

'' Sec. B. If any minister, justice of the supeme court, judge or 
justice of the peace, having solemnized a marriage, Or clerk of any reli- 
gious society, as the case may be, shall not make return of a certificate 
of the same,, as required, within the time limited, to the clerk of the 
commissioners' oourt of the county in which such marriage was solem- 
nized, he shall forfeit and pay one hundred dollars for each case so ne- 
glected, to go to the use of the county, to be recovered by indictment. i^ 
And if any minister of the gospel, justice of the supreme court, judge, 
or any other officer or person, except as hereinbefore excepted, shall 
golemniee and join in marriage any couple without a license, as afore- 
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said, be sdiall, for eveiry guoh offense* forfeit and pay oae hxradred dol- 
lars, to the use of the county, to be recovered by indictment 

** Sec. 9. No person shall be joined in marria^, as afi>resaid, 
unless their intention to marry shall have been pablished at least two 
weeks previous to such marriage, in the church or congregation to 
which the parties or one of them belong, or unless such persons have 
obtained a license, as herein provided. 

** See. 10. In all eases when publication of such intention to many 
has not been made as before described, the parties wishing to tnarry 
shall obtain a license from the clerk of the county commissioners' court 
of the county where such marriage is to take place, which Uceiise shaU 
authorize any regular minister of the gospel, authorised to marry by 
the church or society to which he belongs, any justice of the supreme 
oourt, judge, or justice of the peace, to celebrate and certify such 
marriage ; but no such license shall be granted for the marriage of any 
male under twenty-one years' of age, or female under the age of eighteen 
years, without the consent of his or her father, or if he be dead or 
incapable, of his or her mother or guardian, to be noted in such license. 
And if any clerk shall issue a license for the marriage of any such 
minor without consent as aforesaid, he shall forfeit and pay the sum 
of three hundred dollars to the use of such father, mother, or guardian, 
to be sued for and recovered in any court having cognizance thereof ; 
and tor the purpose of ascertaining the age of the parties, such clerk is 
hereby authorized fo examine either party or other witness on oath." 

Form of Marriage Ceremony, 

( The man and woman rising y the justice will say to the man^ 
Will you have this woman to be your wedded wifo, to live together 
after God's ordinance, in the holy estate of matrimony ; to love her, 
comfort her, honor and keep her in sickness and ijl health ; and for^ 
Haking all others, keep thee only unto her, so long as you both shall 
live ? 

(T'Aen addressing the woman y the justice wiU say,) Will you have 
this man to be your wedded husband, to live together after Ood's 
ordinance, in the holy estate of matrimony ; to obey him and serve 
him, love, honor and keep him in sickness and in health ; and forsaking 
all others, keep thee only unto him, so long as you both shall live ? 

( The parties answering in the affirmative, the justice wiU then 
instruct them to join hands y and say,) By this act of joining hands, 
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jaa take upon youDSjetyes the relatioii of husband and wife ; and ibr- 
aemach as yoa have consented together in holy wedlock, in ib# presence 
of these witnesses, I do, in aooordanoe with the laws of the State of 
Illinois, pronounce you husband and wife. 

A short form of Momridge Ceremomf. 

( Th^ justice unU direct the parties to rise mnd join hands, and 
then sayt) By this act of joining hands, you do take upon yourselTes 
the relation of husband and wife ; and solemnly pn»ttise and engage, 
bn the presence of these witnesses, to love and honor, oomfbrt and 
cherish each other as such^ so long as you both shall live : therefore, 
in accordance with the laws of tiie State of Illinois, I do hereby pro- 
nounce yott husband and wife* 

Form of Certificate of Marriage. 



State of Ilumois, I 
County, ) 



ss. 



I, the subscriber, a justice of the peace in and for the said county, 

do hereby certify that the marriage of A. B. and C. D., the persons 

in the within. license named, was solemnized by me on the : — day 

of .18—. 

L. M., 

Justice of the Peace. 
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CHAPTER XI. 

OF TRIAL OF THE RIGHT OF PROPERTY. 

» 

Rev. Stat. 474, Sec. 1. '* Whenever an execution or writ of 
attachment shall be levied by any sheriff or coroner upon any personal 
property, and such property shall be claimed by any person or persona, 
other than the defendant in such execution or attachment, by giving 
to the sheriff or coroner, notice in writing, of his, her, or their claim 
and intention to prosecute the same, it shall be the duty of such sheriff' 
or coroner, forthwith to summon a juiy of twelve respectable house- 
holders of the county, to meet at a place to be designated by him, 
before the day appointed for the sale of such property ; and then and 
there proceed to inquire by the oath of said jury, whether the right of 
such property be in such claimant or not. 

** Sec 2. It shall be the duty of such sheriff or coroner, to notify 
the plaintiff in the execution or attachment, of such claim, and the 
time and place of trial ; and on the day appointed, the sheriff or 
coroner shall swear the jury, and such witnesses as may be produced, 
by either party, or may postpone the trial such reasonable time, on the 
application of either party, as he shall think proper, for the purpose of 
procuring testimony. ^ 

** Sec. 8. In all cases of the trial of the right of property before j 

any sheriff or coroner, it shall be the duty of such sheriff or coroner to 
subpoena such witnesses as shall be required by either party to such 
trial, to attend at the time and place at which such trial shall be held. 

" Sec. .4. In all cases where a witness shall be so subpoenaed, and 
shall fail to attend at such trial conformably thereto, and in all cases 
where a juror shall &il to attend the same when subpoenaed by such 
sheriff or coroner, such sheriff or coroner shall have power to compel 



I 
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their attendance, m the same manner as may be done in the trial of 
eauses before justices of the peace, and in tfie circuit courts of this 
State. 

*' Sec 5. And any fine which such sherifT or coroner may impose 
for such contempts, may be collected in the manner provided for the 
eollection of coste by the seventh section of Uiis chapter. 

** Sec. 6. After the jury shall have agreed on their verdict, the 
sheriff or coroner shall reduce the same to writing, and it shall be 
signed by all the jurors, and the sheriff or coroner shall thereupon 
restore the property, if 53und to belong to the person or persons claim- 
ing, or shall proceed on such execution or attachment, if the proper^ 
shall not be found to be in the claimant, in the same manner as if no 
claim had been made. 

'* Sec. 7. The sheriff or coroner shall make up a bill of all the 
eosts accruing on such trial, according to the provisions of law regulat- 
ing the fees of officers for similar services, and annex the same to th^ 
verdict of the jury ; and shall have powor to collect the same from the 
•laimant of such property, if the verdict be against him, or from the 
plaintiff or plaintiffs in the execution, if such verdict be for the claim- 
ant, in the same manner that bills of fees in other cases are authorized 
by law to be collected. 

*' Sec. 8. In case either party shall think himself or herself ag- 
grieved by the verdict of the jury, he or she may appeal to the circuit 
court, in which case the party appealing shall give bond, with sufficient 
security, to prosecute such appeal without delay, and to pay all costs 
that have accrued or may accrue on such appeal, if judgment be given 
against him) in the circuit court ; which bond shall be in a sum suffi- 
cient to cover all costs, and be payable to the opposite party ; and the 
cheriff or coroner shall thereupon deliver to the clerk of the circuit 
court, the bond aforesaid, and all the papers relating to such trial, and 
the clerk shall enter said appeal on his docket, and the court shall 
proceed to try the right to such property, in the same manner as is 
before directed in this chapter : and in all such cases, judgment shall 
be given against the party failing, for all costs, and the clerk shall issue 
execution for the same. 

*' Sec. 9. In all cases where any personal property shall be taken 
by virtue of an execution or attachment, issued by any justice of the 
peace, which shall be claimed by any person or persons, other than the 
defendant, in such execution or attachment ; and such claimant shall 
^ve notice in writing of his or their claim and intention to prosecute 
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the same, it shall be the duty of the constable to notify the plaintiff in 
execution or attachment, of such claim, and the time and place of trial ; 
and if the justice who issued such execution or attachment reside in 
another county^ be absent from the county, or unable to attend to such 
trial, it shall be the duty of the constable serving such execution or 
attachment, to notify the plaintiff in execution, that he wiU attend 
before some other justice of the peac^ of the county, (naming him,) 
and shall also designate some day and hour for the trial of the right of 
said property, of which time and place, the claimant shall also have 
notice. 

*' Sec. 10. The same proceedings shall be had before the constable 
serving such execution or attachment, together with the justice before 
whom the trial of the right of property may be had, as are in this chap- 
ter provided for the trial of the right of property before sheriffs and 
eoroners ; but the justice shall issue all process necessary in such trials. 
He shall also administer the oaths to Uie jury and witnesses, and retain 
the papers relating to the proceedings ; and in case the property shall 
appear to belong to the claimant, the justice shall enter judgment against 
the plaintiff Jn execution or attachment, fcff the costs that may have 
accrued on such suit; and on failure of the plaintiff to pay the same, 
tiie justice may issue execution therefor ; but in all cases where it shall 
appear that the property claimed belongs to the defendant in execution, 
the justice shall enter judgment against the claimant of the property 
for the amount of costs that shall have accrued, and issue exeeuj^on there- 
for as in other cases ; and in' case of an appeal, shall take the bond 
and transmit the samOi with the other papers, to the elerk, as aforesaid. 

** Sec. 11. It shall be the duty of any justice of the peace, other 
than the one issumg the execution or attachment under which a levy 
has been made, when notified by any constable, of any person or per- 
sons claiming property levied upon as hereinbefore provided, to enter 
such case on his docket, and to proceed in all cases, to have the right 
of such property tried as if the execution had been issued by him. 

" Sec. 12. In no case of the trial of the right of property under 
this chapter, shall the defendant in execittion be a competent witness, 
and all appeals from the judgments on the trial of the right of property, 
shall be demanded on the day of such trial, and bond entered into be- 
fore the clerk of the circuit court within five days from such trial ; and 
in all cases of the trial of the right of property before a justice of the 
peace, either party may take the case into the circuit court by writ of 
certiorari, as in other trials before justices of the peace : Provided, That 
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in all cases of said appeals, the praying thereof shall be a snpersedeas, 
and stay all farther proceedings until the expiration of five days. 

*' Sec. 13. In all cases when the plaintiff in the execation neither 
resides in the county where judgment was rendered, nor in the county 
in which such trial of the right of property is had, it shall not be 
necessary for the constable to give said plaintiff notice ; but the tnal 
shall be conducted m the same manner as if actual notice bad been 
given ; and in case the property shall be found to be the property of 
the claimant, the plaintiff in the execution shall be bound for all costs 
that may have accrued. 

** Sec. 14. The verdict of the jury in all eases under this chapter, 
shall be a complete indemnity to the sheriff or other officer, in proceed- 
ing to sell or restore any such property according to the verdict ; and 
in case of an appeal, the sheriff or other officer shall retain such prop 
erty, unless the party claiming, or the defendant in the execution shall 
enter into a bond, with sufficient security, for the delivery of such pro- 
perty to the sheriff or other officer, if the judgment of the court ithall 
be against the claunant 

*' Sec. 15. In trials of the right of property taken on execution, 
attachment or other process, by constables, the number of jurors shall 
bo six instead of twelve, unless all the parties to the trial shall agree 
upon a larger number, not exceeding tvrolve ; in which case the num- 
ber agreed on shall constitute the jury : Provided^ That either party 
shall have the right to require twelve jurors, upon advancing the ad- 
ditional costs and fees accruing in' consequence of increasing the num- 
ber over six ; such additional costs and fees not being in any event 
chargeable against the other party." 

On the trial of the right of property between a mortgagee of chattels, 
and an execution creditor of the mortgagor, evidence may be introduced 
to prove what a deceased witness testified upon a former trial, between 
the same parties.^ 

A justice of the peace, before whom a trial of the right of property 
is had, may proceed with the hearing, and render judgment upon the 
finding of the jury» when he has been notified by the constable that the 
property levied upon has been claimed, and that the time and place 
have been named.^ 

The giving of the notices for trial in such a case, is exclusively the 

duty of the constable, and he will be held responsible for any damages 

■ ■■'■'■ I 

(1) 4 Scam, 576. (2) 14 lU. 02. 
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which may arise. The justice acts upon the retom of the officer, and 
it matters not to him- whether it be true or false.^ 

In an action of trespass, (k bonis asporiaUs, against others than the 
eonstable who made the levy and sale, the plaintiff should show title to 
the property sold. It is not a legal presumption, because the property 
was seised and sold under an execution against him. that it was his 
property.* 

The provision of the statute which excludes the defendant in ex* 
oution from being a witness, is confined exclusively to trials of the right 
of property.' 

A landlord who has distrained upon the goods of his tenant, has 
a sufficient interest in them to enable him to be t^ie claimant of the 
same, on a trial of the right of property, if they are subsequently taken 
in execution.^ 

The statute does not require the claimant, in the notice he serves on 
the constable., to state on whose execution the levy has been made. It 
is sufficient to notify the constable that he claims the goods levied on, 
forbids the sale, and intends to prosecute his claim. Anything more is 
Airplnsage, and could not vitiate the notice.^ 

A trial of the right of property, which results in a verdict against 
the claimant, does not establish or confirm a right to the property in the 
defendant in execution.^ 

In a trial of the right of property, the only question is, whether the 
property levied on belongs to the claimant, and the verdict will be 
against him, unless he afikmatively show that it belongs to him, and is 
not subject to sale on execution.^ 

On the trial of the right of property in the circuit court, the claim- 
ant cannot object to the execution on which the levy has been made, 
on the ground that it was a nullity and had been issued by a court not 
having jurisdiction. By proceeding in this manner he admits the valid- 
ity of the execution, and only claims that it has been levied on his 
property, and not on the property of the defendant in execution.' 

Farm of N<Aict to Constable of Claim of Property and intention to 
prosecute the trial of the right thereto under the Statute* 

ToR. &, Constable: 

Sir : — ^i hereby daim property in the fellowing goods and chattels, 
to wit : {describe the articles particularly,) levied upon by you, by 

(1) 14 lU. 62. (2) Ibid. (8) Ibid. ; 1 Oil. 672. (4) 1 Soun. 94S. 

(6) 1 Soam. 288. (6) 12 OL 8S7. (7) IS 01. 20. (8) 2 Soam. 22. 
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virtae of a& exeoution {or '* attachment/') issued by L. M.» Eequire, 

a justice of the peace of county, and to you delivered in fiivor 

of A. B., against the goods and chattels of C. D., and intend to prose- 
cute my claim to the same, according to the statute in such case made 
and provided. 
Dated this day of , 18—. E. F. 

Form of Notice of Trial to the PUdniiff,. 



A. B. ) 

vs. > 
C. D. > 



Sir: — ^Please take notice that the following described property, to 
wit : {describe the property,) levied upon by virtue of an execution, 

(or ** attachment,") issued by L. M., a justice of the peace of —- 

county, and in favor of A. B., against the goods and chattels of C. D., 
to me delivered, has been claimed by E. F., who has notified me that 
he intends to prosecute his claim to the same, according to the statute 
in such case made and provided. 

You are, therefore, notified that the said claim will be tried before 
the said justice (^or, if he is absent from the county or unable to eHend, 

then say, " before G. H., a justice of the peace of the county of , 

the said L. M. being absent from said county," or, "unable to 
attend,") and the subscriber and a jury then and there to be summoned 

and sworn, at the office of in , in said county, on the 

day of — ' , 18-^, at — o'clock in the noon. 

Dated this day of ' — , 18 — . 

R. S., Constable. 

Form of Subpoena for Witness on trial of right of property. 

State of Illinois, ) 
County, | 

The People of the State of Illinois to J. Jl., d:c. : 

You are hereby commanded to appear before L. M., a justice of the 
peace of the said county, and R. S., constable of the said county, at 

the office of the said , in , on the day of , instant, 

(or ** next,") at o'clock in the noon, to testify before them 

and a jury of the county, on a claim of property made by E. F., to the 
goods and chattels levied upon by the said constable, by virtue of an 
execution, (or "^attachment,") to him delivered in favor of A. B., 
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against the goods and chattels of CD.; wad Hub you are not to omit 

under the penalty of the law. 

Given under the hand and seal of the said justioe, this day of 

, 185-. 

L. M., J, P. [s«alJ. 

Form of Finding of the Jury on a iricU of the riffkt of property* 

A. B. ) 

vs > Before L. M., £!squire, Jastice, and B. S^ Constable. 
C. D. ) 

We, whose taames are hereunto subseribed, being the jury called to 
try the right of property on a claim made by E. F. to the following de- 
scribed goods and chattels, to wit : (describe them accurately y) levied 
upon by R. S., constable, by virtue of an execution, (or "attachment,") 

issued by L. M., Esquire, a justice of the peace of the county of , 

in &vor of A. B., against the goods and chattels of C. D., do upon 
our oaths say that the property of the said goods and chattels so claimed 
is (or ** is not ") in said claimant ( Or, if part only, say; ** of the 
following described articles, to wit : [describe M«w»,] part of the above 
80 claimed, is in said claimant" 

Witness our hands this day of , IS—*-. 

[To be signed by all the jurors.] 

Form of Execution for Costs, 
State ojt Illinois, 



County 



)I8, ) 



The People of the State of Illinois to any Constable of said County , 
Grbetino : 

We command you that of the goods and chattels of C. D., in your 

county, you make the sum of dollars and cents, which R F. 

lately recovered before the ilndersigned, a justice of the peace of the 
said county, for his costs by him laid out and expended, in a certain 
trial of the right of property, before the said justice and K. S., consta- 
ble of the said county, and a jury for that purpose summoned and 
sworn, wherein the said E. F. was claimant, and the said C. D. was 
defendant. 

Given under the hand and seal of the said justice, the day 

of , 18&-. 

L. M., X P. [seal.] 
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Forthtoniing Bond to Constable in ca^e of Appeal. 

Know all men by these presents, that we, A. B. and C. D., are held 

and firmly bonnd unto E. F., a constable of the county of , in 

the sum of " dollars, {double the amount in the execution ^^ to 
be paid to the said E. F., constable, as aforesaid, to which payment, 
well and truly to be made, we bind ourselves, our heirs, executors, ad- 
ministrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated the day of , 18 — . 

Whereas, an execution has been issued by L. M., Esquire, a justioe 

of the peace of the ootmty of , and delivered to the above 

named constable, in favor of G. H., a^inst the goods and chattels of 
I. J., under and by virtue of which the isaid constable has levied upon 
the goods and chattels following,, to wit : (Jiere describe the property.) 

Now, therefore, the condition of this obligation is such, that if the 
said I. J. shall deliver the said goods and chattels to the sud constaUe, 

on the first day of — next, at o'clock in the noon, at 

the dwelling house of the said A. B., so that the said goods and chai- 
tels may be then and there sold to satisfy the said execution, tbea this 
obligation to be void, otherwise to remain in foil fonse. 

Sealed and delivered ^ A. B. [seal.] 

in presence of v C D. [seal.] 



/ 
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PART FOURTH. 

or THE CONSTABLE, HIS ELECTION AND QUALIFICATION, 
AND THE POWERS AND DUTIES OF CONSTABLES IN BOTH 
CIVIL AND CRIMINAL CASES. 

CHAPTER I. 

OF THE OFFICE OF CONSTABLE. 

I. Op the Constable. 
n. Of the Election of Constables. 

1. In Counties not adopting Township Organization, 

2. In Counties adopting Tovmship Organization, 
IIL Of Qualification. 

1. In Counties not adopting Toionskip Organization, 

2. In Counties adopting Tovmship Organization, 
IV. Special Constables, ivubn and uow Appointed. 

I. OF the constable. 

The office of constable is one of great antiqaity ; so old, indeed, that 
in the statute oi Winchester, which was enacted in 1276, it is men- 
tioned as having long existed. The word constabU has afforded matter 
of mnoh disquisition among the learned. Some trace it to the Hebrew, 
others to the Greek, and many derive it from the German.^ 

'* The word consiahU,''^ says Sir William Blackstone, ** is frequently 
said to be derived from the Saxon, koning^ugifel, and to signify the 
support of the king. But as we borrowed the name as well as the office 
of constable from the French, I am rather inclined to deduce ii. with 
Sir Henry Spelroan and Dr. Cowel, from that language ; wherein^ it is 
plainly derived from the Latin, comes stahtU, an officer well known in 

(1) CoBitablM* MftDl. 6. 
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the empire ; so called, because, like the great constable of France, as 
well as the lord high constable of England, he was to regulate all mat- 
ters of chivalry, tilts, toumamentis, and feats of arms, which were per- 
formed on horseback/'^ 

This great office of lord high constable has been disused in England, 
except only upon great and solemn occasions, as the king's coronation 
and the like, since the attainder of Stafford, Duke of Buckingham, 
under King Henry VIII. ; and in France it was suppressed about a 
century after, by an edict of Louis XIII. ;^ but from his high office, as 
it is said,' this lower constableship was first drawn and fetched, and is, 
as it were, a very finger of that hand. For the statute of Winchester, 
which first appoints them, directs that for the better keeping of the 
peace, two constables, in evei^ hundred and franchise, shall inspect all 
matters relating to arms and armor. 

In Elngland^ from whence the office of constable has been borrowed in 
this country, constables are of two sorts, high constables and petty con- 
stables. The former are appointed at the court leets of the franchise 
or hundred over which they preside, or in de&ult of that, by the justices 
at their quarter sessions. The petty constables are inferior officers in 
every town and parish, subordinate to the high constable of the hundred. 
These petty constables have two offices united in them, the one ancient, 
the other modem. Their ancient office is that of headborough, tithing- 
man or borshblder, and who are as ancient as the time of King Alfr^, 
A. D. 871 ; their more modem office is that of constable merely, which 
was appointed so lately as the reign of Edward III., in order to assist 
the high constable. 

By the common law, the general duty of all constables, both high 
and petty, is to keep the peace in their several districts ; and to that 
purpose they are armed with very large powers, of arresting and im- 
Iprisoning, of breaking open houses, and the like.^ 

By various legislative enactments, the duties of constables have been 
materially extended from that of the common law, which has occurred in 
consequence of the increased powers of justices of the peace. Consta- 
bles are, by the common law, it is said, regarded as the proper and 
known officers of justices of the peace ;* and it is laid down, that, in 

England, if an act of parliament direct that a justice shall issue a war- 
rant, and do not state to whom it shall be directed, it must be directed 

to the constable and not the sheriff.^ 

(1) 1 Bl. Com. 856. (2) Ibid. (8) Umbard. 

(4) 1 Bl. Com. 866. (6) 1 Salk. 881. (6) 1 Chit. Crim. lu 88. 
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Constables, by the laws of this State, are chosen by the people. In 
counties not adopting township organization, they are chosen by the 
electors of each precinct In counties adopting township organizalion, 
they are chosen by the electors of each town, and when elected and 
qualified, they have juiisdidaon in their respective coupties.^ 



II. OT THB ELBCnOK Of CONST ABL£. 

1. In Counties not adopting Township Organization* 

In counties not adopting township organization^ two constables are 
allowed to be elected in each election precinct in each county, except 
that precinct in which the county seat is located, in which three con- 
stables are allowed.' And this number may be increased to five, 
whenever the county court may deem it necessary.* 

By section 16 of the act to establish county courts, and provide for 
the election of justices of the peace and constables, and for other 
purposes, approved February 12, 1849,^ it is provided, that the 
election of constables shall be on Tuesday after the first Monday in 
November ; the first election being in the year eighteen hundred and 
forty-nine, and to t<ake place on the Tuesday aft^r the first >Monday in 
Noven^ber, every fi)ur years forever thereafter.^ 

Yacf^cies occurring in the office of constable in counties not adopting 
township organization, are to be filled in the same manner as in cases 
of justices of the peace m such counties.* Whenever there shall be 
no constable in any precinct, any justice of the peace in such precinct 
may appoint one, who will be qualified as in other cases, and hold his 
office until superseded by an election.'' 



2. In Counties adopting Township Organization. 

The act to provide fi>r township organization, approved February 
17, 1851, Art 3, Sec. 2,^ provides for the election of two constables 
at the annual town meeting in each town, once in four years, except 
to fiU vacancies, and that such constables shall be successors to precinct 
constables. By the act above mentioned,^ constables hold their offi<tes 



(1) BeT. Stat. 814, Sec. 7. 
(4) Sees. Lews, 1848, p. 02. 
(7) Ber. Stat. 815, Sao. 16. 

23 



(2) Ber. Stat 818, See. 2. 
(6) See antej page 90. 
(8) See Sen. Laws, 1851. 



(8) Id. 814, Sec. 5. 
(6) Seeonte, pa|pe21. 

(9) Art. 6, Sec. 15. 



370 QUAUVIGATION OV CONSTABLE. [PaBT 4, 

fat four years, or until others ore chosen and qualified. The act 
amendatory to the act above mentioned, approved February 27, 1854, 
Sec. 15,^ {irovides, that in all towns having a population of more than 
two thousand inhabitants, it shall, be lawful for the qualified voters 
thereof, to elect one constable for each and every tliousand of ita 
inhabitants, until the population shall reach five thousand ; after which 
the number is not to be increased ; which constables are to be elected 
in the same manner, and are to hold their offices for the same term of 
time as other constables.* 

When a vacancy occurs in the office of constable, it is lawful in 
certain cases, for the justices of the peace, together with the supervisor 
and town clerk of the town, by warrant under their hands and seals, 
to appoint some person to fill such vacancy, and the person so appointed 
will hold his office until another shall be chosen or appointed in his 
stead.' 



ni. OF QUALIFICATION. 

1. In Cotmties not adopting Totonshtp Organizotiion. 

Constables before entering upon the duties of their respective offices, 
are required to be sworn, faithfully to perform the duties of tiieir 
respective offices according to laW, and to 'the best of their under- 
standing.^ 

Bev. Stat. 315, Sec. IL " Every constable, before he shall enter 
upon the duties of his office,. shall execute and deliver to the clerk of 
the county commissioners' court^ of the proper county, a bond to be 
approved by said clerk, with one or more good and sufficient freeholders 
ks his securities, in the sum of one thousand dollars, conditioned that 
he will faithfully discharge the duties of his office of constable ; and 
that he will justly and fiiirly account ibr, and pay over all moneys that 
ma^ come to his hands, under any process or otherwise, by virtue of 
his office. The said bond shall be made payable to the county com- 
missioners of the county in which such con^ble shall be a{^inted, 
and their successors, for the use of the people of the State of Illinois, 
and shall be held for the security and benefit of all suitors and other 
persons who may be interested in, or become injured by, the official 
coad«ct of such constable.'' 

(1) S6I8. Lawg, SpeelAl Sera. 1854. (S) See ante, p. 21, 22. (8) Sen. Laws. 1861, p. 48. 
(4) Bey. Stet. 814, Sec. 9. (6) Nov Gonnty Court. 
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The county commissioners being now superseded bj die ooimty 
court,^ the bond of the constable should perhaps be made payable to 
the county court, as has already been suggested in relation to justices 
of the peace f yet perhaps it would be more proper, in the absence of 
any express statute on the subj^t, that it should be made payable to 
the people of the State of Illinois. 

It has been held in New York that the bond of a constable, in the 
absence of any statutory direction, should properly be made to the 
people of the State,' upon which bond an action might be maintained 
in the name of the people for the use of the party aggrieved, and that 
covenant might be maintained by the party aggrieved in his own name 
upon the condition of such bond.^ 

Form of ConataJbU^s official Bond. 

Know all men by these presents, That we, A. B., as principal, and 
C. D. and E. F. as sureties, are held and firmly bound unto the people 
of the State of Illinois, in the sum of one thousand dollars, for' the pay- 
ment of which sum well and truly to be made, we bind ourselves, our 
heirs, executors,' and administrators, and each of them, firmly by these 
presents. 

Sealed with our seals, and dated this day of , 18 — . 

Whereas at an election lately held in precinct, in the county 

aforesaid, the above bounden A. B. was duly elected a constable for 
said county : 

Now, therefore, the condition of this obligation is such, that if the 
above bounden A. B. shall faithfully discharge the duties of his sdid 
office of constable, and shull justly and fairly account for and pay over 
all moneys that may come to his hands under any process or otherwise 
by virtue of his said office, then the above obligation to be void, other- 
wise to remain in Call force and effisct. A. B. [seal.] 

C. D. [seal,] 
EL F. [seal.] 

Form of ConstaJble^a Oath of Office, 

State of Illinois, > 
County, i ^' 

I, A, B., being elected a constable in and for the county of 



in the State of Illinois, do solemnly swear that I will support the Goo- 

(1) Sea &M8. Laws, 1849, S«e. 16. (2) 8m ante, p. 22. 

(S) S W«iid. 281 ; 6 Id. 191—197 ; 9D Johni. 74. (4) 6 W«ttd. 191 ; 4 Id. 414 ; 9 Id. 28S. 
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stitution of the United States, and of the State of Olinois, and that I 
will ^ithfiilly perform the duties of my said office, according to law and 
to the best of my understanding. {Here add the dueling clause ^ as in 
the oath of Justice of the Peace, ante, p» 23.) 

Subscribed and sworn to before me, thisl ^' ^' 

-« — r day of , 18 — . 

Cqas. B. Fabwxll, 
Clerk of the County Court. 

Constables, as well as justices, are required, in addition to oaths to 
support the Constitution of the United States and of this State, and an 
oath for the faithful and prompt discharge of the duties of their respec- 
tive offices, to take the oath prescribed in the twenty-sixth section of 
the thirteenth article of the constitution of the State, in relation to du- 
eling,^ which applies equally to counties adopting township organization. 

The oath of office of constable is required to be certified by the 
county clerk, upon the certificate of election of such constable. The 
same hints already given, ^ in relation to justices of the peace, in steps 
for qualification, will apply with equal force to that of constables. 

Bov. Stat. 331, Sec. 114. '* All bonds given by justices of the peace 
and constables shall remain in force five years after the expiration of their 
respective terms of office, and when such bonds are renewed, or new 
bonds are given, such renewal or giving of a new bond shall not satisfy 
or vacate any such previous bond, but each bond shall stand good in 
relation to all matters and things done, or omitted to be done, within 
the term of office for which such bond shall have been given : Pro- 
vided, That where by law, any justice or constable shall be authorized 
or required to complete any business, or perform any duties grow- 
ingrOut of business commenced, and in their hands previous to going 
out of office, the bond shall apply to such cases until such business is 
concluded by such justice or oonstable.'* 

Resignations of the office of constable, in counties not adopting 
township organization, must be made to the clerk of the county court.* 

2. In Counties adopting Totm^hip Organization. 

In counties adopting township organization, every person chosen to 
the office of constable, is required, before he enters upon the duties of 

I . - _ _ - ■ - - — - _ - . . — ^ . ■ - _ _ 

\1) 8«H. Uns, 1S48, poise 66, See. 20. (2) AiiK, p. 34. (S) IUt. Stat. 815, See. 15. 
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bis office, and within eight days after he shall be notified af bis election 
or appointment, to execute, in the presence of the supervisor or town 
clerk of the town, with one or more sureties, to be approved of by sneh 
sapervi^or or town clerk, an ineftmment in writing, in which such con- 
stable and his suretiea shall jointly and several^ agree to pay to each 
and eveiy person who may be entitled thereto, all such sums of money 
as the said constable may become Hable to pay, on aooount of any 
executions which shall be delivered to him fi>r collection, by virtue of 
his office.^ 

The oath prescribed by law, is that prescribed by Art. EEI, Sec. 30, 
and Art XHI, Sec. 26, of the constitution ; Kev. Stat 814, Sec. 9, 
and Sec. 20 of the Act to establish county courts, &c.* 

The law is silent as to what officer shall administer the oath of office 
to constables elect, in counties adopting township organization. The 
revised statute, by which it would be the duty of the county clerk, to 
administer the oath,* has not been changed by the act to provide for 
township organization ; and it is, there&^, doubtful whether the oath 
of office of constable in this case, should not still be administered by the 
clerk of the county court, the same lis in case of justices of the peace. 

By the Rev. Stat, chapter 76, title ^^ Oaths and Affirmations, '*\ 
Sec. 8, all courts in the State, the judges, justices, notaries public and 
clerks of said courts, irithin their respective districts, circuits or coun* 
ties, and the justices of the peace within their, counties respectively, 
have power to administer all oaths of office, and other oaths required 
to be taken by any person before entering upon the discharge of the 
duties of any office, appointment, place or business. In view of this 
provision of the law, it is contended also, that it will be proper for 
justices of the peace of the several towns, to administer the oa^ of 
office to constables, notwithstanding the former provision of the statute, 
placing this duty upon the clerk of the county court, and which practice 
has very generally prevailed. The form of the oath of office in this 
case, will be th^ same as that heretofore given.^ 

As to the instrument to be executed by the constable and sureties 
for the faithful discharge of his duties, it may be in the form of a penal 
bond, to the people of the State for the" use of the party iiyured.* 
The approved form, however, is a simple agreement, without any 
penalty, to pay any person who may be aggrieved by the constable's 
neglect of duty.' 



(1) Sets. Laws, 1851, page 42, See. 8. 
(8) Sea VM9. Stat. 8J5, Seo. 14. 
(6) 9Q Johns. 74 ; 2 Wend. 381. 



(2) Id. 1819, pa«e 06, See. 20. 
(4) Ante, page 871. 
(6)6Wead. m-197. 
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Our law upon the sabject of qualification of constables in counties 
adopting township organization, is a literal re-enactment of the statnte of 
Mew York, under which it was held, that the following form of instru- 
ment to be executed by the constable, was a substantial compliance 
with the statute, a^d was held to be good.^ 

Form oflnttrumerU to he executed by a GomtMe and Ms Sureties for 

performance of duties. 

A. B. chosen (or *' appointed'') constable of the town of; : — , 



in the county of , and G. D. and E. F. as sureties, do hereby 

jointly and severally agree to pay to each and every person who may 
be entitled thereto, all such sums of money as the said constable may 
become liable to pay on account of any execution which shall be 
delivered to him for collection, by virtue of his said office. 
Dated the day of , 18 — . 

Executed in (be presence of 1 A. B. [seal.] 

John Dob, V C. D. [sbau] 

Supervisor of the town of . J E. F. [ssal.] 

The supervisor or town derk, will, if approved, endorse such a^^pro- 
val on such instrument, which will be his Approval of the sureties there- 
in named, and will then cause the same to be filed in the office of the 
town clerk, and a copy of such instrument, certified by the town clexk. 
will be presumptive evidence in all courts of the execution thereof by 
such consto.ble and his sureties.' 

Ibrm of Supervisor's (or town clerk's) approval, to be indorsed on 

Constable's instrument of security. 

I hereby approve the within instrument and the sureties therein 

named, this day of — , 18 — . 

John Dok, 

Supervisor of the town of . 

The omission of the constable to file his instrument of security within 
the eight days, as prescribed by law, does not affect its validity, as to 
persons injured ; in this respect the statute is merely directory.* Nor 

can the constable, or his sureties, object that the instrument is not un- 

- . - ■ . . ■ , ■■■■■■ , . 

(1) S Wend. 615. (2) SeM. Laws, 1861, pi^ 48, See. 9. (8) 2 Wend. 616. 
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der seal ; nor ia the form prescribed by the statute ; nor that the sure- 
ties were not approved of by the town elerk or sapervisor.^ 

AU actions against a constal^e or his sureties upon his instrument of 
security, must be prosecuted within two years Bfter the expiration of the 
term of his office f this is only, howeyer, when the suit is brought 
upon the instrument. There can be no doubt that the constable himself 
would be held liable in an action for money had and received, brought 
by the party on whose execution he had collected money, if the suit is 
brought before the claim become barred by the statute of limitations.' 

When the instrument of security is in the form of a bond to the peo- 
ple, an action of debt in the name of the people, but not in the name 
of the party aggrieved, may be maintained by any person to whom the 
constable has become liable ; although covenant may be brought by 
such person on the condition of the bond, in his own name> 

Besignations of the office of constable, in counties adopting township 
organization, should be made to the justices of the peace of the town, 
who are authorized to accept the same for sufficient cause shown to them ; 
and justices accepting any such resignation, shotkld forthwith give notice 
thereof to the town clerk of the town.* 



IV. SPECIAL CONSTABLES, WHEN AND HOW APPOINTKD. 

Rev. Stat. 827, Sec 86. ** Any justice of the peace may appoint a 
suitable person to act as constable in a criminal or other case, where 
there is a probability that a person charged with any indictable offense, 
will escape, or that goods and chattels will be removed before applica- 
tion can be made to a qualified constable ; and the person so appointed 
shall act as constable in that particular case, and no other ; and any 
temporary appointment so made, as aforesaid, shaU be made by a writ- 
ten indorsement, under the seal of the justice deputing, on the back of 
the process, which the person receiving the same shall be deputed to 
execute." 

The statute requires that the appointment of a special constable should 
be made by a written indorsement on the back of the process, under 

(1) 12 Wend. 806; U Johiu. 401. (8) Sets. Laws, 1861, p. 48, Sao. 10. 

(8) Cowen'i Tr. 8d. ed. 601; 4Ui ed. 8«o. 1641. 

(4) 6 Wend. 191; 4Id.4U; 9Id.288; Jea also, 2 Id. 281. 

(6) SeM. lAws, 1861, p. 44. 
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the seal of the justioe. An appointment upon a separate "piece of paper, 
is not a oomplianoe with the statute.^ 

Bat two cases are specified by the s<atate in which a jostice is author 
ized to appoint a constable pro tenu The one is ta ezeoote onimnal 
process whore the accused is likelj to escape ; and the other is to exe- 
cute dvil process, whare goods and chattels are about to be remoyed, 
before application can be made to a qualified constable.* 

The indorsement upon ihe process, therefi)re, should abrays show the 
reason why the appointment is made. The form given in cases of at- 
taohments,* may be used for all occasions, by being varied to suit the 
case. 

Judges of elections are authorized and empowined to appoint one or 
more special constables, to assist in preserving order during elections, 
in case no constable shall be in attendance at such election.^. 

(1) 1 Seam. 489. (3) 1 Id. 489 ; Brawe, 146. (8) AtUi, p. 288. (4) ReT. 8t»t. 218, Sm. 21. 
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CHAPTER II. 

POWERS AND DUTIES OF CONSTABLES IN CIVIL PROCEED - 

mos. 

L Of the Sxbviob and Return of Paocesa, and hxrxin 

1. Of the Summons. • 

2. Cf^ Warrant 
8. Of the Venire. 

4. Of «4d Writ of Attachment. 

5. Of the Execution. 

1. Service and Return of Summons. 

Constables are tbe ministerial officers of courts held by justices of 
the peace, and are required, as we have already seen,^ to execute all 
process emanating therefrom, unless the statute shall otherwise direct 

The most usual process for the commencement of suit, is that of a 
summons, which, upon being placed in the hands of the constable, must 
be served at least three days before the time of trial mentioned therein, 
by reading the same to the defendant or defendants.' 

Form of Constable* s Return on Summons. 

Personally served the within, by reading the same to the within 
named defendant. Sept. 18th, 1855. 

Fees. Mileage, 10 miles, 50 cents. 

Service, 25 " 

75 cents. 
• Pabmbll Munson, Constable. 

■■ -■ ...-■■ 

1) Afit«, p. 808.J (2) BfiT. Stet 817, Sec. 21. 8m wu, p. 41. 
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Form of Constable* s He turn when Sumniona is against two or more, 

and some are not found. 

Personally served the within by reading the same to the within named 

C. D., the day of , 18—. The withia named E. P. not found 

in my county. Pees, &c. G. H., Constable. 

Form of Constable* s Return, when defendant is not found. 

The within named defendant not fomid in my county. 

G. H., Constable. 

Bev.'Stat. 327, Sec. 85. '* When any defendant shall evade the 
service of process, and not listen to the same, or secrete himself, then 
the officer shall serve the same by leaving a copy at his place of resi- 
dence, with some white person of the age of ten years or upwards ; and 
in all such cases the constable shall make a special return, when and 
how served, and the circumstances attending the same ; and if the jua- 
tice shall be satisfied that the defendant evaded the service by reading, 
and that the party is sufficiently notified and summoned, he shall pro- 
ceed to hear and determine Uie case." 

Form of ConstabWs Return on Summons ^ when served by copy. 

Served the within, by leaving a copy thereof at the place of resi- 
dence of the within named defendant, with a white person, upwards of 
the age of ten years, the defendant having evaded the service of the 
same. September 18th, 1855. 

Pees, &c. NoBMAN Brown, Constable, 

2. Of the Service and Return of Warrant. 

The rules which govern the service of this process, have been already 
noticed to some extent in Part First hereof,^ but it may be proper 
here to add, that for the service of all civil process, eveiy man's 
dwelling house is inviolable, or, as the early writers express it, is his 
earthy and an officer has no right to break its outer door, to open it if 
shut, to lift a latch in order to enter it, or to enter against the owner's 
command, in order to arrest him, or to levy upon his property : and 
it makes no difiPerence whether the owner be at home or absent. This 

privilege is intended for the pr6te(^on of himself and his fiimily, and 

^ - - 

(1) 8e» ante, pa«M 48, 49. 
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IB therefore confined to the dwelling house occupied bj them, and does 
not extend to a .bam, store, shop or warehouse.^ And when the 
constable has once made the arrest, if the defendant escape without the 
oonstable^s consent, his own or any other dwelling house forms no 
protection against a recaption ; but the officer may break outer doors 
to seize his body, without a previous demand and refusal, where the 
pursuit is fresh ; or may retake him on any day, or at any place, or 
on any business which would otherwise operate as a privilege from 
arrest ; for the party is still considered in custody, and it is not an 
original taking.^ As to persons privileged from arrest, see ante, page 49. 
When the defendant is arrested on a warrant, he has the right to release 
his body, by giving special bail to the constable.* 

Fhrm of Special Bail to be indorsed on Warranf, 

I, G. F., acknowledge myself special bail for the within named C. D. 
Witness my hand, this — day of , 18 — . G. F. 

Form of Constable's Return on Warrant, 

Executed the within, by arresting the within named defendant, and 

he is now in custody. September 24, 1855. 

Fees» &c. G* H., Constable. 

< 
In case of several defendants, when part only are arrested, or in case 

the defendant is not found, the return in this respect will be the same 

as in case of summons. 

3. Of the Service and Return of Venire. 

The constable on receiving a venire or jury warrant, will summon 
the number of persons therein required, who are not exempt from such 
service, or rendered incompetent.^ He will then make the following 
return upon the venire. 

Form of Return on Venire. 

Executed the within by summoning the following panel of jurors. 
(^Here give the names of the persons so summoned,) September 25, 
1855. Fees, &c. J. K., Constable. 

(1) 1 mu, 886; 16 Johns. 287; 18 Msm. 630. <2) 10 Wend. 80O; 2 Ld. Bajm. 1088. 

(8) Bav. Stat 817, See. 22 ; see amU^ page 46. . (4) See once, pttfe 96. 
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When any juror shall be discharged by the justice for any cause, 
or shall fail to attend, it becomes the duty of the constable, on direction 
of the justice, to complete the panel at once fcom among t^ie bystanders, 
or elsewhere in his bailiwick, which summons will be verbal.^ The 
names of the persons so sumraohed, need not be indorsed on the jury 
warrant) but the justice should note the &pt8 upon his docket, that the 
transaction may there regularly appear. 

^. Cf the Service and Return of Writs of Attcu^kmenL 

The constable, on receiving a writ of attachment, must proceed to 
levy the same without delay -upon the personal property of the d^nd- 
ant. He will also read the writ to the defendant, if found in the 
county.' In case the constable shall be unable to find property of the 
defendant sufficient to satisfy the attachment, he will notify all persons 
within his county, whom the creditor shall deagnate, as garnishees, 
requiring them to appear on the return day of said writ, and answer 
upon oath as to their indebtedness, &c., to the defendant* 

Form of Return on Writ of Attachment. 

Executed the within writ, by levying upon the following personal 
property: (here describe the property,} which being insufficient to 
satisfy said writ, I have notified the following- persons, designated by 
the pl^tifiT, to appear as garnishees, {ffere give the names*) The 
defendant not found in my county. September 26, 1855. 

Fees, &c. £. F., Constable. 

Form of Return when no property is found. 

No property of the within named defendant found in my county. 
I have notified C. and D., persons designated by the plaintiff, to appear 
as garnishees. The defendant not found in my county. September 
26th, 1865. 

E. F. Constable. 

When the defendant is not served, and no appearance is entered for 
him, the cause is to be continued by the justice ten days, and who will 
immediately prepare a notice to the defendant in the suit, and deliver 

the same to the constable, whose duty it is to post three copies thereof at 

— - ' 

(1) Rey. Stat. 822, flee. 48. (2) Rev. Stat. 59, 8m. 6 . <8) Ber. Stat. 60, See. 9. 
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diree public places in the neighborhood of the justice, at least ei^t 
days before the day of trial> The constable will post copies of the 
notice delivered him by the justice, and return the original with an in^ 
dorsement thereon, stating the time when, and the place where, he 
posted copies.^ 

Form of Indorsement of ConstcLble on Attachment Notice. 

I have posted three copies of the within notice as follows : (state' 
the places 'where the notices were posted^) which were posted on the 
day of — , 18—. E. F., Constable. 

6. Of the Servive and Return of ExeetUion, 

Eev. Stat. 326, Sec. 79. '* Eveiy constable to whom an execution 
shall be delivered, shall indorse on the back ol the same, an exact 
memorandum of the day and hour when the same diall have come to 
his hands, and shall immediately proceed to levy the same ; indorsing 
also on the back of the execution, the dote of such levy, apd making 
an exact inventory of the property on which the same shall have been 
levied, and shall appomt a day and hour for Uie sale of said property,.- 
^ving ten days' previous notice of such sale, by advertisement in 
writing, to be posted up at three of the most public places in the 
county ; and on the day so appointed, th^ said constable shall sell the 
property so levied on, or so much thereof as may be neccSssary- to pay 
the debt, interest and costs, to the highest bidder.^' 

Form of ConstahU*s Indorsem)eni on receiving Execution, 

Beceived this execution this day of , 18 — , at ? — 

o'clock, — M. E. F., Constable. 

The personal property of the defendant in a judgment before a justice 
of the peace, is bound fer the payment of such judgment from the de- 
livery of the execution issued thereon to the constable.' 

Any constable has authority to remove property levied on by him, 
when it shall be necessary for the sale keeping of the same. But if 
the defendaiit shall desire to retain the property so levied on, until the 
day of sale, it will be lawful for the constable to allow the defendant so 
to keep the same, if said defendant shall give bond to the constable in 

(1) Rer. Stat. 00, Sec. 7; Me tuUt, p 875, Utle, "Attachments," fcc. (2) Ibid. 

(8) BeT. Stat. 836, Sec. 78. 
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double the amount of the execution, with good securilj, conditioned 
for the delivery of said property to such constable, at the time and 
place of sale to be named in said bond ; and if the said property shall 
not be delivered as aforesaid, at the time and place of sale, the con^Able 
having the execution may proceed to levy the same, upon the same or 
any other property of the defendant, or upon the property of the s^m- 
rity in such bond, and shall sell the same, giving two days' public notice 
of such sale by advertisemeut, to be posted in one public plaoe.^ 

Any constable to whom an execution shall have been delivered, and 
whose term of office shall expire before the expiration of the time 
within which the return of such execution is required by law, is 
authorized to proceed in, all matters relating to said execution; and 
in the same manner to collect the same, that hft might havo done, 
had the term of office of such constable not expired.* 

Form of Indorsement of Levy and Inventory of Property. 

By virtue of the within, I have this day levied on tile following 
personal property of the within named defendant : (here describe the 

property particularly y) this day of , 18 — . 

E. F., Oonstable. 

Eev. Stat 306, Sec. 32. *' The necessary wearing apparel of every 
person shall be exempt from execution, writ of attachment and die- 
tress for rent. 

** Sec. 33. The following property, when owned by any person 
being the head of a family and residing with the same, shall be 
exempt from levy and sale on any execution, writ of attachment, or 
distress for rent ; and such articles of property shall continue so ex- 
empt, while the family of such person, or any of them, are removing 
from one place of residence to another in this State, viz: Firsts 
necessary beds, bedsteads and bedding ; the necessary utensils for 
cooking ; necessaiy household furniture, not exceeding in value fifteen 
dollars ; one pair of cards, two spinning wheels, one weaving loom 
and appendage ; one stovQ and the necessary pipe therefor, being in 
use, or put up for ready use, in any house occupied by such &mily. 
Secondy one milch cow and calf, two sheep for each member of the 
family, and the fleeces taken from the same, or the fleeces of two 
sheep for each member of a family which may have been purchased 



(1) BeT. Stot. 826, Sec. 80. (2) Ber. Stat. 381, Seo. 118. 
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by any debtor not owning sheep, and the yam and cloth that may 
be manufiictured from the same, and sixty dollars' worth of property 
suited to his or her condition or occupation in life, to be selected 
by the debtor. Thirds necessary provisions and fuel for the use of 
the family for three months, and necessary food for the stock here- 
inbefore exempted firom sale, or that may be held under the provisions 
of this chapter. 

" Sec. 34. Whenever, in any case, the head of a &mrly shall 
die, desert, or cease to reside with the same, the said £miily shall 
be entitled' to and receive all the benefits atid privileges which are« 
in this chapter, conferred upon the head of a family residing with 
the same." 

If a defendant, after notiee firom an officer having an execution 
against him, neglect or refuse to make a selection of property allowed 
him by statute, the officer may proceed to levy upon any of his property, 
not specifically exempt from execution, and sell the same, regardless of 
any subsequent^ claim of such defendant to such property as having 
been selected by him. But if the defendant make his selection and 
notify the officer thereof, and the officer should then proceed to take or 
seize such property on execution, he thereby becomes a trespasser. 

If an officer proceed to seuse or take the defendant's property on 
execution, without giving die requisite notice, Uie defendant may make 
his selection after the levy, of the very property levied on, (if it be 
such in quality and value, as before the levy he might have selected,) 
precisely as before the levy he could have (ioneu But in such c&se, he 
should, on notifying the officer, surrender, or offer to surrender, a suffi- 
cient amount of other property to satisfy the execution ; and if he neg- 
lects to surrender, or ofier so to do, the officer may proceed with the 
sale, unless the aggregate of the property levied on and afterwards 
selected, and that still retained by the defendant and not specificaUy 
exempt from execution, does not exceed sixty dollars, in which case the 
officer will be liable to the penalty of the statute, if he sells such prop- 
erty. If, however, a defendant aliens, conceals, or otherwise disposes 
of all his property, except such as he desires to select, for the purpose 
of delaying or hindering his creditors, he will not be entitled to the 
benefit of the statute.^ 

Property which is indivisible, and of greater value than sixty dollars, 
cannot be claimed by a judgment debtor, as being exempt from execu- 

"^ (1) 1 GU. 757, 768. 
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tion, and he cannot retain such property bj paying to the oonstafale the 
excess of value in money.^ 

In the sak of personal property on execution^ the property itself 
must be present or ^e sale will be void.^ 

Form of Notice of Constable^ s Sale. 

OONSTABLB^S SALE. 

Notice is hereby given, that by virtue of an execatbn issued by E. 

F., Esquire, a justice of the peace 6f county, in fiivor of A. B., 

and .against the g(X)ds and chattels of C. D., aufl to me delivered, I 
have levied on the following described goods and chattels, to wit : {here 
describe the property ,) which I shall expose for sale at public vendue, 

at , in said county, on the day of , 18 — , at — o^clock — 

M., to the highest bidder therefor. 

Dated this day of , 18 — . O. H., Constable. 

Form of OonstahUi's Return on Execution, in cane of levy and sale. 

Executed the within by sde of the property hereon indorsed, the 

proceeds of which amount to $ . My fees retained. Dated, &c. 

G. H., Constable. 

Whatever sum is made on sale, he should pay over to the justice on 
return of the execution ; he may, however, pay to the plaintiff the 
amount of his judgment, and take his receipt therefor. Should the prop- 
erty sell for more than the amount of the execution, the constable 
should pay the excess to the defendant in execution, and make return 
accordingly. 

Form of Constable* s Return, when no property is found 

No property of the wiUiin named C. D., subject to levy, found in 
my county. 
Dated, &c. G. H., Constable. 



(l)Uni.84. (2)15I]k68. 
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CHAPTER III. 

OF TH£ LIABILITY OF CONSTABLES AIO) SUB£TI£8. 

Upcm thcr fiulnie of the constal^e to pay over any money by hini 
collected or received us provided by the atfttute, to any person entitled 
to receive the same, his or her agent, or attorney, Bueh person may 
proceed against such jostice or constable in a sommary way, either 
before the circuit court or some justice of the peace of the proper 
county, by motion, upon giving to such constable .five days' notice of the 
application ; and recover the amount so neglected or refused to be paid, 
with t:weQty per cent damages tjiereon^ for such detention, and shall 
have execution therefor.^ 

If any constable shall neglect or fail to return an execution within 
ten days after its proper return day, or if the demand, debt, or clahn, 
be wholly or in part lost, or if any special damage shall arise to any 
party by reason of the neglect or refosal to act, or the misfeasance or 
nonfeasance of any constable in the discharge of any official duty, the 
party aggrieved may have his action in the circuit court, or, :Fhen the 
amount claimed does not exceed one hundred dollars, before any justice 
of the peace of the proper county, against such constable and his sure- 
ties on the c^cial bond of such constable, and shall recover thereon the 
amount of said execution, with interest from the date of the judgment 
upon which the original execution issued.^ 

The responsibility of the sureties is held to be co-extensive with that 
of the constable, and that they are liable whenever he is liable to a 
party in whose fiivor an execution has been delivered to him ; hence an 
action lies upon the constable's bond or instrument of security, against 
the constable and his sureties, for the mere neglect to return an execu- 
tion within the time prescribed by the statute after the return day 
thereof, and this without showing any moneys collected.* 

<l)Rev.8tei.a83,8ee.ll6! (2) Id. Sm. 1181 (8)10W«id. 870. 

24 
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The remedy provided by the statute, does not deprive a party of his 
common law remedy.^ Therefore^ wbere a constable has collected the 
money on an execution, and neglects to pay it oyer to the perscm enti- 
tled to receive the same, or to the justice who issued the execution, an 
action of assumpsit for mo^ey had and received, will lie against the con- 
stable to recover the aippunt collected, without any previous demand 
being made.^ So assumpsit lies jigainst a constable for the amount of 
goods sold by him^ though the purchaser to whom they are delivered 
refuses to pay for them.* , 

Where a constable or other officer neglects his duty, or abuses Uie 
trust reposed in lum by law, to the iiguiy or dionage of another, an 
action on the case lies against him in the circuit court, at the suit of the 
party sustaining the injury.^ Thus,' if a constable neglect to serve a 
writ oi; precept delivered to him, this action lies for the injury suffered 
by such neglect or refusal.^ 

(1) 10 Johna. 880. (2) 8 Jobni. 183; 1 Wand. 684; 16 East, 974. 

(8) 9 Johns. 06. (i) 1 Soam. 287. (6) 1 Soon. 200. 
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CHAPTER IV. 

OF THE POWERS AND DUTIES OF CONSTABLES IN CBIMINAL 

CASES. 

I. His Powsra oeneballt. 
II. Of Arrbbts. 

■ * < 

I. m« PO^fSRS CIBNERALLT. 

Boy. Stat. 828, See* 88* *' It shall be the duty of erery/oonstable, 
when any felony or bretoh of the peace shall be committed in his pres- 
ence, forthwith to af^nrehend the person committ^ the (uupe, and 
bring him before some justice of the peace, to be dealt wiUi according 
to law ; to snppi^ss all riots and unlawful aasembUes, and to keep the 
peace, and a^o to serve and execute all warrants, writs, precepts, and 
other prooesa to him lawfully dkected ; and generally to do and per^ 
form iA things appertaining to the office of constable within this State," 

The office of constable is either ministerial in obepng warrants and 
precepts, or is original a« a conservator of the peace, at common law, 
or by virtue of particular acts of the legislature. Sy th^ original and 
inherent power which he possesses, he may, for treason, felony, breach 
of the peace, and some misdemeanors less than felony, committed in his 
view, apprehend the supposed offender, without warrant.^ So if a fel- 
ony has been committed, a constable, or any pe^e officer, may lawfuUy 
apprehend a supposed offender, upon the information of others, without 
imy positive charge, ot his ovm knowledge of the circumstances on 
which the guspioton is founded.^ In general, however, a constable can- 
not of his own accord, and without an express charge or warrant, justify 

(1) 1 Hato, 5S7. (2) 1 Burs P. C. 801; 6 T. R. 815; 6 Bin. 816. 
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• 
the arrest of a supposed offender, upon sospicion of his gtdlt, unless he 

can show that a felony was oommitted by some person, as well as the 
reasonableness of the suspicion that the paily imprisoned is guilty.^ 

So a constable may, without warrant, apprehend any one for a breach 
of the peace, in his presence, and detain him until he can bring him 
before a magistrate.^ A constable may, also, upon his own yiew, law- 
fully interpose to prevent a breach of the peaoci, or to quiet an affiiiy ; 
and if he or any of his assistants, whether commanded or not, be killed, 
it will be murder in all who take part in the assistance, there being 
either express or implied notification of the character in which he in- 
terposed.'^ 



n. 07 ARBESTB. 

An arrest, in criminal cases, is the apprehending or detaining a per- 
son, in order that he may be forthcoming to answer to a crime alleged 
against him, or of which he is suspected to be guiky.^ To this arrest 
all persons without distinction are liable, when accused of a criminal 
offense. The exemptions which exist in civil cases, here cease to ope- 
rate. It is laid down that no person can be arrested unless charged 
with such a crime as will at least justify holding him to bail when taken.^ 

To constitute an arrest, the party must be actually touched by the 
officer, or confined in a room, or submit himself, by words or actions, to 
be in custody. The mere giving in charge, or causing him voluntarily 
^ appear before a magistrate, without the person being taken into 
actual custody, will not amount to an arrest; for bare words in this 
respect, will not be of any avaiL^ But no manual touching of the 
body, or actual force, is necessaiy, in order to constitute an arrest ; it 
is sufficient if the party is within the power of the officer, and submits 
to the ^urest^ Yet, it is said to be better in all oases to touch the pris- 
oner's person, in order to complete the arrest ; taking care, at the same 
time, to use no greater force or constraint than is necessaiy for his safe 
custody ; the degree of which will depend upon the particular circum- 

- — — — — • — ■ - - ~- 

(1) 4 Sap. 80; 1 OUt. Crim. L. 18. (2) Hiale's P. G. 687; 8 Wend. 884. 

(8) 1 BmVb P. 0. 808. (4) 4B1. Com. 388; 10Ut.Criai.L. 12. 

(5) 4 Bl. Com. 288. 

(6) 1 Chit. Ciim. L. 48; Davii' Joat. 64; 1 But's P. 0. 880. 

(7) B«rb. dim. L. 681, ud authorittfls dted. 
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stanceB of the case — as, the character of the party, the nature of the 
ofiense charged, the state of the country, &c.^ 

As no time is prescribed in the warrant within which it is to be exe- 
cuted, it continues in force until fully executed, during the term of office 
of the magistrate who granted it. And it is said that a person may be 
twice apprehended under it, if the purposes of justice havQ not been 
e£^ted. In case of a negligent escape, the prisoner knay be retaken. ' 
Otherwise, however, if the escape be voluntary. It is unquestionably the 
duty of the officer to act according to the exigency of his process, which 
is, ^^forOiwith to take die person accused,'' if pYacticabJe. If the officer 
should willfully neglect his duty in this respect, he would doubtlesa , 
render himself liable to be punished criminally. And should any per- 
son having charge of such process, misconduct himself by keeping it 
back, to be afterwards made use of for vexatious or improper purposes, 
he may subject hundelf to an action for a malicious prosecution, at the 

suit of the party aggrieved.* 

■ ■ ■ . - . I ■ . * p I. IP- 

(1) 1 Nun. h Walsh, 208. (2) See Bacb. Cilm. L. 682. 
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CHAPTER V. 

OF FEES AND COMPBKSATIONS AIiLOWED TO COKSTABLES 
IN BOTH CIVIL AND CRIMINAL CASES. 

CONSTABLB's F«£8 IN CaiMIZfAL OASES. 

Bey. Stat. 247, Sec. 18. ''For serving a warrant on each person 
named therein, twentj-fiye cents. 

Mileage, to be computed from the office of the justice who may have 
issued the same, to the place of seryice^ for eadi mUe, six and a fourth 
cents. 

Serving jsach subpoena, twelve and a half cents. 

Mileage from the justice's office to the residence of the witness, per 
mile, six and a fourth cents. 

Taking each person to jail when committed, twenty-five cents. 

Mileage from the justice's office to the jail, per mile, six and a fourth 
cents. 

For summoning jury in case of assault and battery, fifty cents. 
*But in all cases where the defendant shall be acquitted, or otherwise 
discharged, without the payment of costs, the constable shall not be 
entitled to any fees. ' ' 



constable's i£SB IN CIVIL CASES. 

Bey. Stat. 247, Sec. 19. " Serving and returning each warrant 
or summons, twenty-five cents. 

Serving and returning each subpoena, twelve and a half cents. 
Serving and returning execution, fifty cents. 
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Adyertbing property for sale, twenty-five centQ. 

Gommunioi) on sales not exceeding ten dollars, ten per centum , 
and on all sales exceeding that sum, six per centum. 

Attending trial before a justice in each jury cause, twenty^ve cen^, 

Serving jury warrant in each case, fifty cents. 

£ach day's attendance on the circuit court, when required to be 
paid out of the county treasuiy, one dollar. 

Mileage, when serving a warrant, summons or subpoena, from the 
justice's office to the residence of the defendant or witness, per niile, 
five cents. 

For serving warrant on appraisers in eases of estrays, &c., twenty:^ 
five cents." 
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I. Apprknticbs. 



Indenture of Apprenticeship of a Minor, with the consent of the father. 

This Indbnture, made and entered into tins first day of June, A. D. 
1855, by and between A. B. a mmor, of the age of eighteen years on 
the eighth day of March last, of his own free will and accord, and by 
and with the consent of E. B., his father, of the county of McHenry, 
and State of Illinois, of the one part, and C. D. of Wavkegan, in the 
county of Lake and State aforesaid, of the other part, witnesseth : 

That the said A. B. hath placed and bound himself apprentice to the 
said 0. D.^ to learn the trade of a Painter, and to dwell with the said 
C. D., continue with and serve him for the term of three years from the 
date hereof, untlt the sud A. B. shall have attained the age of twenty- 
one years, to wit, until the eighth day of March, A. D. 1858. And the 
said A. B. on his part, hereby agrees, that during the said term, he 



L 
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will Tvell and fidtlrfiilly serve tlie said €. D., keep hifi secrets, and obey bis 
lawftd commands ; that he will do no hurt or damage to his said master 
in his goods, estate, or otherwise, nor willingly suffer any to be done 
by others, and whether prevented or not, shall fbrthwith ^re notice 
thereof to his said master ; that he will not inordinately embezzle or 
waste the goods of his said master, nor lend them without his consent, 
to any person or persons /whatsoever ; that he wiH not play at cards, 
dice, or any other unlawful games ; that he will not contract matrimony 
during said term, or haunt or frequent groceries, tippling houses, or 
places of gaming ; and that he will not at any time, by day or night, 
depart or absent himself from the service of his said master, without his 
leave, but will, in all things, as a good and faithful apprentice, demean 
and behave himself to his said master durmg said term. > 

And the said C. D. on his pari*, hereby agrees, in eonnderation of 
one dollar to him paid, the receipt whereof is hereby acknowledged, to 
teach and instruct the said A,. B. in the art of Painting, oi otherwiae 
cause him to be well and sufficiently instructed in said art ; that he will 
find and allow unto the said A. B., meat, drink, washing, lodging and 
apparel, both linen and woolen, and all other things necessary in sick- 
ness and in health, meet and convenient ibr such an apprentice, during 
tlie term aforesaid. 

And the said C. D. hereby further agrees, m puirsnanoe of the statr 
ute in such case made and provided, that he will teach, or cause to be 
tau^t, the said A. B., wil^in said term, to read and write, and the 
ground rules of arithmetid ; and at the expiration of said term of service, 
will give unto the said A. B., a new bible, and two new suits of clothes 
suitable to his condition in life. 

In witness whereof, the said A. B. and the said E. B., &ther of the 
said A. B. and the said 0. D^, have to this and one other indenture of 
the same tenor and date^ set their hand^ and seals Ae day and year 
first above written. A. B. [seal.] 

Signed and sealed m ^ . E. B. [sbax.] 

piesenoeof r C. D. [sbal.] 



Form of Indorsement o» Inden^re of Apprentieeehip, when father 
cowfiante for Juitkful performance of his eon. 

In consideraiion of the within mentioned agreements of the said G. 
D., I do hereby separately covenant and agree with the said 0. D., 
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that the within, named A. B. shall well and faithfiitty perfotm and 
observe all the stipulations on his part within mentioned, to whidi true 
and faithful performance and obeervanoe, I bmd myaelf finnlj by these 
presents. 

In witness whereof, I have hereunto set my hand and seal, the day 
and year first within mentioned. 

Signed and sealed in ) E. B. [bkal.] 

presenoe of 

S. C. 



>^a« 



Form of Indenture binding poor child, hy Overseer of Poor, 

under township organization, 

Tms Indentub£, made and entered into on the Jirst day of June, 
A.D. 1855, by and between Francis H, Porter, Overseer of the Poor 
of the town of Waukegan, in the county of Lake, for the year 1855, (A 
the first part, and Samuel L Bradbury, of said town, of the second 
part, witnesseth : 

Whereas it hath been mad^ to appear to said overseer of the poor, 
that John Jones is the minor child of poor parents, who have become 
chargeable to said town, as having a lawful settlement therein, (or, 
'* who are supported," &c.^ stating sfuch a case as comes within the 
law,) therefore the said overset of the poor, by virtue and confomuly 
to tho law in such cade made and provided, hath bound the said Jokn 
Jones, who is now of the age of J^en years, to the said Samuel L 
^Bradbury, as an apprentice to learn the art or trade of a Printer ; tsA 
as such a{^rentice to dwell with and serve the said Samuel L Bradr 
bury, firom the date hereof, until the said John Jones shall have 
attained the age of twentyH>ne years, which will be on the imdk of May, 
1861. And it is hereby agreed and understood, that the ssud Johm 
Jones shall weU and faiAftdly serve the said Samuel L Bradbury 
during die said term, and shall obey all his lawful and reasonable 
commands ; that he will not irillingly do or suffi»r to be done, any harm 
or damage to the goods, proper^ or interest of the sdd master ; that 
he will not, without leave, absent himself from the service of his said 
mastei', but that he will in all things during the said term, demean and 
behave himself as a good and foitUul apprentice to his said master. 

And the said Samuel I. Bradbury Ao^y, on his part, hereby covenant 
and agree, in consideration of the undertaking and binding aforesaid, 
to teach and instruct i^e said John Jones in the trade of a Printer, or 
otherwise cause him to be well and sufficiently taught and instructed 
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in said trade ; that he will furnish and provide, or cauae to be found, 
fttrniBhed, and provided unto the aaid John Jones ^ meat, drink, lodg- 
ing, and suitable and pK^»er clothing, in sickness and in health, and 
medicine, medical attendance' and nursing, in sickness, during the said 
term. 

And the said Samuel 1. Bradbury further covenants and agrees 
that he will teach, or cause to be taught, the sidd John JontM to read 
and write, and the ground rules of arithmetic ; and at the expiration 
of said term, will pay to him, the said John Jones, the sum of one 
hundred dollars, a new bible, and two complete suits of new wearing 
apparel suitable to his condition in Hfe, (or sv^ch other insimction, 
benefit or allowance as may be ayreed upon.') 

In witness whereof, the said parties have hereto set their bands and 
seals, the day and year first above written. 
* Francis H. Porter, . [sral.] 

Overaeer of the Poor of the town of Waukegaa. 
Samuel I. Bbauburt. [seal.} 

Vertificate of Approbation of County Judge, of the Innding of an 
infant who has no parents or guardian in the State, 

I, the undersigned* judge pf the county court, within and for the 
coimty of Bandolphy and State of JllinQis, do hereby approve of the 
binding of A. B., the within named infant, by himself to the within 
named C. D., according to the statute in such oajse made and provided. 

Given under my hand this first day of June, A. D. 1855. 

J. M., County Judge. 

Indenture of Apprentice by two Overseers of the Poor, of a minor. 

This Indenture, made and euteied into thia first day of Juns^ A.D. 
1855, by and between A. B. and CD., overseers of the poor, (or 
"justices of the peace,'') of the county of Randolph, in the State of 
Ulinob, of the one part, and R F. of the same county, of the other 
part, witnesseth : 

That the said overseers of the poor, (fir ''justices of the peace,") 
by virtue of the sixth section of the sixth chapter of the revised statutes 
relating to apprentices, and by and with the consent of the judge of 
probate of said Randolph county, have placed, and by these presents 
do place and bind out as an apprentice, a poor child, named G. H., of 
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said county, of the age of Jifieen years, the said Q. H- being, &c.,^ to 
the said E. F., to learn the J^achmitks* trade, in which the aaad E. F. 
is engaged, and after the manner of an apprentice to dwell with, and 
serve the said E. F. frbm the date hereof, until the said G. H. shafl 
have attained the age of twenty-one years, to wit, on the ntnih day of 
May, 1861. 

And it is hereby agreed and understood, that the said 0. H. shall 
well and finthfully serve the said E. F., during the said term, keep 
his secrets, and obey his lawfiil commands ; shall do no hurt or damage 
to his said master in his goods, estate or oth^wise, nor willingly soflfeir 
any to be done by others, and whetJier prevented or not, shall forthwith 
give notice thereof to his «aid master ; shall not inordinately embezile 
or waste the goods of his said master, nor lend Aem, without his 
consent, to any person or persons whatsoever ; shall not play at any 
unlawful game, contraet matrimony, haunt or frequent any grocery, 
tippling or gaming house ; nor at any time by day or night depart or 
absent himself from the service of his said master, without his leave, 
but shall in all things, as a good and fiuthful apprentice, demean and 
behave himself to his said master. 

And the said E. F. on his part, hereby agrees, in conrnderation of 
one dollar to him paid, the receipt whereof is hereby acknowledged, to 
teach and instruct the said G. H. in the MackmMi' tnvle, or otherwise 
cause him to be well and sufficiently instructed in said trade ; that ho 
will find and alloW unto the said G. H., meat, drink, washing, lodging, 
and apparel suitable fbr working and holy-days, and all other tilings 
necessary in edokness and in health, and meet and convenient for such 
an apprentice, during the term aforesaid. 

And the said E. F. hereby further agrees, in pursuance of the statute 
in such case made and provided, that he will teach or cause to be taught 
the said G. H., within said term, to read and write, and the ground 
rules of arithmetic ; and at the expiration of said term of service, will 
give unto the said G. H. a new bible, and two new suits of clothes, 
suitable to his condition in life. 

In witness whereof, the said A. ,B. and 0. D., and the said E. F., 
have to this, and one other indenture of the same tenor and date, set 
their hands' and seals, the day and year first above written. 

Signed and sealed in ^ A. B. [seal.] 

presence of y C. D. [seal.] 

E. F. [seal.] 



(1) See Rev. dtat. p. 52, Seo. 6. 
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n. Arbitrations and Awabds. 

All persons having the requisite legal capacity, may, by an instru- 
ment in writing, to be signed and sealed by them, and attested by at 
least one witness, submit to one or more arbitrators, any controversy 
existing between them, not in suit, and may in such submission agree 
that a judgment of any court of record, competent to have jurisdiction 
of the subject matter, to be named in such instrument, shall be rendered 
upon the award oiade pursuant to such submission.^ 

Qtneral Form of a Sribmissiony to be made a RuU of OourL 

Wherjbas divers disputes and controveraies have arisen and are now 
depending and unsettled, between A, B., of Wavkegcmt in the county 
of Lake, and State of Illinois, of the one part, and C. D., of said 
WaukegaUy of the other part : Now, therefore, for the purpose of set- 
tling and determining such disputes and controversies, it is hereby mu- 
tually agreed and understood by and between the said parties, that 
the same shall be referred and submitted to the arbitrament and deter- 
mination of E. F., G. H. and J. K., all of said county and State, or 
any two of them ; and the said arbitrators, or any two of them, shall 
make and publish their award in writing, under their hands and seals, 
and deliver the same to the parties, or to either of them, who shall de- 
sire the same on or before the first day of JvJy next ; and it is hereby 
further agreed and understood by and between the said parties, that this 
submission shall be made a rule of the circuit court within and for the 
county of Lake aforesaid. 

In witness whereof, the sicdd parties have to this and one other instru- 
ment of the same tenor and date, set their hands and seals, this first 
day of June, A. D. 1855. 

Signed and sealed in ^ A. B. [sbal.] 

presence of v CD. [seal.] 



Short Form of General Submission. 

We, the undersigned, hereby mutually agree to submit all our mat- 
ters in difference, of every name or nature, to the award and determi- 

(1) EeT. Stot. 66, Sec. 1. 
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nation of E. F., L. M. and S. T., for them to hear and determine the 

same, and make their award in writing, on or before the day of 

next. 

Witness our hands, this day of , 18 — . 

In presence of > A. B. 

G. H. ) CD. 

Arbitradon Bond, to he miUuaL 

Know all Men bt these Presents, That I, A. B., of Waukegan, 
in the county of Lake, and State of Illinois, am held and firmly bound 
unto C. D., of said Waukegatiy in the sum of one thousand dollars, to 
be paid to the said C. B., his executors, administrators and assigns, 
to which payment well and truly to be made, I do bind myself, my 
heirs, executors and administrators, and eveiy of them firmly by tiiese 
presents. 

Sealed with my seal, dated the Jirst day otJune, A. D. 1855. 

The condition of this obligation is such, that if the above bound A. 
B., his heirs, executors and administrators, shall in all things well and 
truly stand to, abide, perform, observe, fulfill, and keep the award, 
order, arbitrament and determination of E. F., G-. H, and J. K., all 
of said county and State, arbitrators indifferently selected as well on 
the part and belialf of the above bound A, B. as of liie above named 
C. D., to arbitrate, award, order, adjudge, and determine, of, and con- 
cerning all, and all manner of actions, suits, cause and causes of 
action, bills, bonds, specialties, covenants, contracts, promises, judg- 
ments, executions, accounts, debts, quarrels, controversies, damages, 
trespasses and demands whatsoever, both in law, equity, or otherwise, 
which, at any time or times heretofore, have been had, made, moved, 
brought, commenced, sued, prosecuted, committed, done, suffered, or 
depending and unsettled by or between the said parties ; so that the 
said award be made in writing, under the hands and seals of the 
said arbitrators, or any two of them, and ready to be delivered to the 
said parties in difference, or such of them as shall desire the same, on 
or before the j'^r;^ day of Augttst next ; then this obligation to be void, 
otherwise to remain in full force and effect. And the above named A. 
B. doth agree and desire that this his submission may be made a rule 
of the circuit court within and for the county of Lake, and State 
aforesaid. 

Signed and sealed in presence of) A B Fsrai 1 
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Certificate of Oaih,of Ariitraiors, 

State of Illinoib, 1 
Lake County, )®^ 

I, Amos SL Wcaermany a justice of the peace of said county, do cer- 
tify that E. F., 0. H., and J. K., named as arbitrators in tbe foregoing 
arbitration bond, before proceeding to hear any testimony in tbe 
cause therem mentioned^ made oath that they would futhfully and fairly 
hear, examine and determine the cause according to the principles of 
equity and justice, and make a just and true award to said court accord- 
ing to the best of their understanding. 

GKyen under my hand and seal this tenth day of June, A. D. 1855. 

Amos S. Waterman, [seal.] 

Awatd of Arbitrators. 

We, the subscribers, arbitrators appointed by submission^ (or '* ruk 
of court," or *' arbitration bond,") hereunto annexed, haying notified 
and met the parties, and heard their several allegations, proofs and ar- 
guments, and duly considered the same, do award and determine that the 
within named A. B. shall recover of the within named CD., the sum 
of dollars, and that the same shall be in fuU of all matters 

within referred to us. ' E. P. 

G. H. 
J. K. 

Notice to the (adverse party before Judgment is entered v^on an award 

in the Circuit Court. 

To A. B. : 

Sir: — ^I send you herewith a copy of the award made the first day 
of /ttfy, A. D. 1865, by E. F., G. H. and J. K., of the county of 
Lake, and State of Illinois, on a reference to them of all disputes and 
controversies existing between us prior to the first day of June, A. D. 
1855, by our submission of that, date; and I hereby notify you to 
appear on the first day of the next term of the Lake county circuit 
court, to be holden at Watikegan, within and for said 'Lake county, at 
the court house, on the secotid Monday of October next, and show 
cause, if you can, why judgment should not then and there be entered 
by said circuit court against you on the said award, agreeably to the 
tenor and effect thereof. 

July 1, 1855* CD. 



^ 
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m. Agreements. 
General Fomi of Agreement 

This Agreebibnt, made, this twenty-fourth day of September, one 
thousand eight hundred and fifty-five, between A. B., of the town of 
Waukegan, and State of Illinois, of the first part, and 0. D., of the 
village of Haine^vilU in said county and State, of the second part — 

Witnesseth, that the said A. B., in consideratioi) of the oovenants on 
the part of the party of the second part hereinafter contained, doth cov- 
enant and agree to and with the saiid CD., that (here insert the agree- 
ment on the part of A, B.) 

And the said C. D., iu consideration of the covenants on the part of 
the party of the first part, doth covenant and agree to, and with the 
said A. B., that (here insert the agreement on the part of CD.) 

In witness whereof, we have hereunto set our hands and seals, the 
day and year first above written. 

Signed, sealed and delivered ^ A. B. [seal.] 

in the presence of ^ ^ CD. [seal.] 

L. M, 

Agreennent to Sell Land, 

Articles of Agreement, made and entered into the tenth day of 
Jane, A. D. 1855, between A. B. of, &c., of the first part, and C D. 
of, &c., of the second part^ witnessctb : 

That the said party of the first part, in consideration of the covenants 
and agreements hereinafter contained on the part of the said party of 
the second part, agrees to sell unto the said party of the second part, 
all that piece or parcel of land bounded and described as follows : (here 
describe the premises) for the sum of eight hundred dollars, in manner 
following, to wit : three hundred dollars on the execution of these 
presents, two hundred and fifty dollars on the tenth day of December 
next, and the remaining sum of two hundred and fifty dollars on the 
tenth day of June, A. D. 1856, with the lawful interest from this 
date on each payment at the time of making the same ; and to pay all 
taxes assessed on said premises during the continuance of this contract. 

And the said party of the first part also agrees that on receiving the 
said sum of eight hundred dollars at the time, and in the manner above 
mentioned, he will execute and deliver to the said party of the second 
part, at his own proper cost and expense, a good and sufficient deed. 
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for the conveying and assuring to him, the said party of the seoond part, 
the fee simple of said premises, free from all incombranoes, which deed 
shall contain a general warranty and the usual fiill covenants. And it 
is understood that the stipulations aforesaid are to apply to, and to bind 
die heirs, executors, administrators, and assigns of the respective parties, 
and that the party of the second part is to have immediate possession 
of the premises. 

In witness whereof, the parties to these presents have hereunto set 
their hands sflid seals the day and year first above written. 

Signed, sealed and delivered V A. B. [skal.] 

in the pre^noe of y C. D^ [sihal.] 

G. H. 

Agreement for BmLdlng, 

GoNTRACt FOR BmLDiNO, made tjiis ^r^/ day of June^ A. D. 1855, 
by and between A. B. of Waitkegan, in the county of Lake and State 
of Dlinois, of the first part, and C. D., of the City of Chicago, in the 
county of Cook, and State aforesaid, of the second part, witoesseth : 

That the said party of the second pact covenants and agrees to and with 
the said party of the first part, to make, erect, build and finish, in a 
good, substantial and workmanlike manner, a three story brick dwelling 
house, on the lot of land situated {here insert description of lot), agree- 
ably to the draft, plan, and explanation hereto annexed, of good and 
substantial materials, by the^r^^ day of January next. And the said 
party of the first part, covenants and agrees to pay unto the said party 
of the second part fi>r the same, the sum of two thousand dollars, va^ 
follows: the sum of one thousand dollars when the building is on- 
closed and the roof put on, and the remaining one thousand dollan: 
when the building is completed. And for the true and faithful per- 
formance of all and every of the covenants and agreements above men- 
tioned, the parties to these presents covenant and agree, each with the 
other, that the sum of one thousand dollars as fixed, settled and liqui- 
dated damages, shall be paid to the other by the filing party. 

In witness whereof, we have hereunto set our hands and seals the day 
and year first above written. 

Signed, sealed and delivered ^ A. B. [sbal.] 

in presence of G. H. ^ C. D. [seal.] 

R. S. 

25 
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Agreement for the Delivery of Wheat, or other article, 

Tms Agreement, made the Jirstdnj of June, A.D. 1855, by and 
between A. B., of Avon, in the county of Lake, and State of Illinois, 
of the first part, and C. B. of Wofukegan, in the county and State afore- 
said, witnesseth: 

That the said party of the first part has this day sold unto the said 
party of the second part, two thousand bushels of good, merohantable 
vheat ; and in consideration thereof^ as well as of the sum of Jive hunr- 
dred dollars, to the said party of the first part in hand paid, and of the 
agreement of the said party of the second part, hereinafter expressed on 
his part, hereby agrees that he will deliver, free of all charge and ex- 
pense to the said party of the second part, said quantity of wheat to 
the said party of the second part, at his warehouse, in said Waukegan, 
within twenty' days from date, in good order and condition. 

And the said party of the second part, in consideration of the agree- 
ments of the said party of the first part, on his part hereby agrees to 
pay to the said party of the first part, on the delivety of the wheat as 
aforesaid, whatever balance may be due him for the same, estimating 
said wheat at one dollar per bui^el. 

Witness our hands the day and year first above written. 

In presence of \ A. B. 

J-M. i CD. 



rV. Assignments. 
General form of Assignment hy Indorsement, 

Know all Men bt these Presents, that I, the within named A. B., 
in consideration of five hundred dollars, to me paid by C. B., have 
assigned to the said C. D., and his assigns, all my interest in the 
within written instrument, and eveiy clause, article, or thing therein 
contained ; and I constitute the said C. D. my attorney, in my name, 
but to his own use, to take all legal measures which may be necessary 
for the complete recovery and enjoyment of the assigned premises, with 
power of substitution. 

Witness "my hand and seal, this first day of July, A. D. 1855. 

A. B. [seal.] 
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A shorter form of AssignmetU, 

For Value Ebcbived, I do hereby transfer, assign, and set over 
unto CD., and his assigns, all. my right, title, and mterest, in and 
to the within written instrument. 

Witness my hand and seal, this first day of July, A. D. 1855. 

A. B. [seal.] 

AssiffriTnent of Bond by Indorsement, , 

Know all Men bt these Presents, That I, the within named A. B. 
in consideration of the sum of two hundred dollars, to me paid by C. B. 
of Waukegan, in the county of Lakey and State of Illinois, at or before 
the ensealing of these presents, (the receipt whereof is hereby acknow- 
ledged,) have granted, bargained, sold, assigned, transferred, and set 
over, and- by these presents, do grant, bargain, sell, assign, transfer, 
and set over unto the said C. D., his executors, administrators, and 
assigns, the within bond, and the sum of three hundred dollars, men- 
tioned in the condition thereof, together with all interest due and to 
become due on the same, and all my right, title, interest, claim and 
demand whatsoever of, in and to the same. 

In witness whereof, I have hereunto set my hand and seal, this first 
day of July, A. D. 1855. A. B. [seal.] . 

Conditional Assignment of a Bond to convey Real Estate 

by Indorsement, 

Enow all Men bt these Presents, That I, the within named A. 
B., in consideration of one dollar, to me paid by C. D., have granted, 
bargained, sold, assigned, triansferred, and set over, and by these pres- 
ents do grant, bargain, sell, assign, transfer, and set over unto the 
said C. B., his executors, administrators, and assigns, the within 
written bond, and all my right, title, and interest, in and to the same. 

This assignment, however, is subject to this condition, to wit : if 
the said A. B. shall well and truly pay or cause to be paid to the said 
C. B., or his assigns, a certain promissory note for one hundred dol- 
lars, dated June 1, 1855, signed by the said A. B., and payable to 
the said G. D., or order, in six months after date, then this assignment 
is to be void, otherwise to remain in full force and effect. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal, this first day of June, A. B. 1855. 

A. B. [seal.] 
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Atdgnment of a Judgment. 

This Indenture, made tbe first day of June, one thousand eight 
hundred and fifty-five, between A. B. of the county of Lake, and 
State of Illinois, of the first part, and 0. D. of the same county and 
State, of the second part. Whereas the said party of the first part, on 
the fourth day of March, one thousand eight hundred and fifty-five, 
recovered, by judgment in the circuit court of said county of Lake, 
against E. F., of the county and State aforesaid, the sum of six hundred 
dollars debt, and seventy five dollars and eighty-three cents costB of 
the said suit : Now therefore, this indenture witnesseth, that the said 
party of the first part, in Consideration of five hundred and eighty 
dollars to him duly paid, hath sold, and by these presents doth assign, 
transfer, and set over unto the said party of the second part and his 
assigns, the said judgment, i^nd all i^m and sums of money that may 
bo had or obtained by means thereof, or any proceedings to be had 
thereupon. And the said party of the first part doth hereby constitute 
and appoint the said party of the second part, and his assigns, his true 
and lawful attorney and attorneys, irrevocable, with power of substi- 
tution and revocation, fot the use and at the proper cost ai^d chaige of 
the said party of the second part, to ask, demand, and receive and to 
sue out executions, and take all lawful ways for the recoveiy of the 
money due or to become due on said judgment ; and on payment, to 
acknowledge satis&ction, or discharge the same ; hereby ratifying and 
confirming all that his said attorney or attorneys shall lawfully do, or 
cause to be done» in the premises. . 

And the said party of the first part doth covenant that there is now 
due on said judgment, the sum of dollars, and that he will not col- 
lect or receive the same, or any part thereof, nor release or discharge 
the said judgment, but will own and allow all lawful proceedings therein ; 
the said party of the second part saving the said party of the first part 
harmless of and from any costs and charges in the premises. 

In witness whereof, the party of the first part hath hereunto set his 
hand and seal the day and year first above written. 

Sealed and delivered in the | A. B. [sjeal.] 

presence of 

G. H. 
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The Samey in a shorter form. 
Circait Court. 
A. B. ^ Judgment for $1000 on a bond dated Mayjirsi, 1854, 
vB \ conditioned for the payment of $500, and interest Costs 
£. F. J taxed at $21.50. Judgment docketed fourteenth day of 
March, 1855, in county clerk's office. 

In consideration of $450, to me paid, I do hereby sell, assign and 
transfer to C. D. the judgment above mentioned, for his use and benefit, 
hereby authorizing him to collect and enforce payment thereof in my 
name or otherwise, but at his own cost and charges, and covenanting 

that the sum of dollars, with the interest from the twenti^first 

day of March, A. B. 1855, besides the costs, is due thereon. 
In witness, &c., (as in previous form.') 

Assignment of Mortgage and Notes by JndorsemerU. 

E^NOw ALL Men by these Presents, That I, A. B., of Chicago, 
in the county of Cook and State of Illinois, the mortgagee, in considera- 
tion of the sum oi five hundred dollars to me paid by C. D. of said 
county and State, (the receipt whereof is hereby acknowledged,) do 
grant, assign, transfer and set over unto the said C. D. and his assigns, 
the premises within conveyed to me in mortigage, and all my right, title 
and interest in and to the same, together with the several notes of hand 
in the condition thereof specified, liow remaining due and unpaid ; sub- 
ject, however, to all rights of redemption provided for by law. To have 
and to hold the same to the said C. D;, his heirs and assigns, to his and 
their use, in fee and in mortgage. 

In witness whereof, I have hereunto set my hand and seal this first 
day of August, A. D. 1855. 

Signed and sealed ) A. B. [seal.] 



in presence of 






Assignment of a Lease. 



Know all Men bt these Presents, That I, the within named 
A. B., in consideration of two hundred dollars to me paid by C. D., 
(the receipt whereof is hereby acknowledged,) have granted, assigned, 
transferred and sot over, and by these presents do grant, assign, transfer 
and set overunto the said C. D. , his heirs and assigns, the within indenture 
of lease, and all that messuage therein described and demised, with the 
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appurtenances ; and also all mj estate, right, title, term of years jet 
unexpired, claim and demand whatsoever, of, in, to, or out of the same. 
iTo have and to hold the said messuage, with the appurtenances, unto 
the said C. D., his heirs and assigns, for the residue of the term within 
mentioned, under the yearly rent and covenant within reserved and 
contained, on my part and behalf to be done, kept and performed. 

In witness whereof, I, the said A. B- 1 have hereunto set my hand 
and seal, this first day of October ^ A. D. 1855. 

Signed and sealed iu ) A. B. [seal.] 



presence of 



} 



Assignment of Moneys due on Account. 

BInow all Men by these Presents, That I, A. B., of Wauhegan, 
in the county of ZoAre, and State of Illinois, in consideration of the sum 
of one hundred and fifty dollars to me paid by C. D. of said Wau- 
kegan, do. hereby assign and set over unto the said C. D., to his own 
proper use, without any account to be given for the same, the simi of 
two hundred dollars, and all other sum and sums of money remaining 
due and payable upon and by virtue of the annexed account of moneys 
due to me from the said J. B. H., and all right, tide, interest and 
demand in and to the same, and do give and grant unto the said C. 
p., full power and authority to demand and receive the same to his own 
use, and upon receipt thereof, to give discharges of the same or any 
part thereof; and I, the said A. B., do hereby covenant and agree^ to 
and with the said C. B., that the said sums of money are justly due 
and owing, and that I have not received or discharged the same or any 
part thereof. 

In witness whereof, I, the said A. B., have hereunto set my hand 

and seal, this tenth day of Jvly^ A. D. 1855. 

A. B. [seal.] 

Assignment of Shares in a Company, 

Fob Value Received, I, A. B., of Waukegan, in the county of Lake 
and State of Illinois, do hereby assign and transfer all my right, tide and 
interest in and to ten shares of the siock of the Lake i^ore Bail Road 
Company, to C. D. of Chicago^ in the county of Cook, and State 
aforesaid, and constitute him, his assigns and substitutes, my attorney 
and attorneys, with full power to receive, in his or their name or names, 
certificates for the said shares, hereby obliging myself, at his or their 
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request, to do all necessary matters and things &r the niore effectually 
transferring the said shares to him or them. 

In witness whereof, I have hereunto set my hand and seal, the first 
day of /%, A. D. 1855. 

A, B. [SEAL.^ 

Amgnment of Shares of Stock. 

For Value RscKXTim, I, H. M. W«, of Waukeffon, in the county of 
Lake, and State of Illinois, named in. the five certificates hereto an- 
nexed, whidh are numhered as follows, viz. : from No. 1 to No. 5 
inclusive, assign the shares of stock of the Spoon River Bridge Com- 
pony, to S. A. B., of said Waukegan, and oonstitute him, his assigns 
and substitutes, my attorney and attorneys, with full power to receive, 
in his or their name or names, certificates for the said shares ; hereby 
obliging myself, my heirs, executors and.admmistrators, at the request 
of the said S. A. D., or bis assigns and substitutes, to do all necessary 
matters and things for the more effectually transferring the said shares 
to him or them. 

In witness whereof, I have hereunto set my hand and seal, the first 
day of June, A. D. 1855. 

H. M. W. [SBAL.] 

Assignment of Notes of Hand. 

FIRST FORM. 

For Value Kbceived, I assign the within note to C. D., this tenth 
day of June^ A. D. 1855. A. B. 

SECOND FORM. 

For Value Received, I assign the within note to C. D., without 
recourse to me, this tenth day oiJune, A. D. 1855. A. B. 

Assignment of Indentures of Apprenticeship. 

Know all Men bt these Presents, That I, the within named A. B. 
for divers good causes and considerations, have assigned and set over, 
and by these presents (as far as I lawfully, may or can) do assign and set 
over, the within indenture and the apprentice therein named unto 0. D. 
and his assigns, for the residue of the term within mentioned, he and 
they performing all and singular the covenants therein contained, on my 
part to be kept and performed, and indemnifying me from the same. 
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In witDeBB irhereof, I, the said A. B., have hereunto set my hand 
and seal, this eighth day of t/tine, A. D. 1855. 

A. B. [SBAL.] 

This assignment cannot be made unless the indenture extends to 
*' assigns," and then not without consent of all the parties therein named, 
which must be in writing, and oertified before a justice of the peace. 

Gertijtcate of Gomeni ofParUes to Assignment of Indentures of 

Apprenticeship, . 

Wb, the undersigned, parties within named, do hereby certify that we 
assent to the, foregoing assignment by A. B. to C. ]>., and assigns. 

Sdbacribed and sworn to before me, 1 £. F. [sxal.] 

^his eighth day of June, A. D, 1855. > G. H. [seal.] 

E. M, H., J 
Justice of the peace of Lake county. 

Assignment hy a Debtor to Trustees for the benefit of his OreditorSy 
where there are no special statutory provisions regulating such 
cases* 

This Indenture, made this eighth day of June^ in the year of our 
Lord one thousand eight hundred and fifiy-five, between A. B., of 
Waukegan, of the county of LakCy and State of Illmois, of the first 
part, C. D., Esquire, of said Waukegan, appointed for the purpose 
hereinafter mentioned, of the second part, and the several persons, 
creditors, indorsers, guarantors, or sureties, of or for the said party 
of the first part, who have executed,^ or shall hereafter execute or 
accede to these presents within thirty days from the date hereof, of 
the third part. 

Whereas, the said party of the first part is at present unable to pay 
the immediate demands upon him, and deems it just and reasonable to 
secure, pay and indemnify the several persons, parties to these presents, 
in the manner hereinafter mentioned : 

Now, therefore, this Indenture witnesses, that, for the considerar 
tions and purposes herein contained, and in consideration of one dollar 
to him in hand paid by the said party of the second part, (the receipt 
whereof is hereby acknowledged, ) the said party of the first part doth 
by these presents, grant, bargain, sell, convey, assign, transfer, and set 
over unto the said party of the second part and his assigns, all the 
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Btook in trade« goods, wares and merchandize, debts, oboses in action, 
property, and effects of every description, belonging to him» the eaid 
party of the first part, or in irhich he has any right or interest, whatso- 
eyer, mentioned, contained, or referred to in the schedule hereto an- 
nexed, marked (A.) 

To have and to hold, all and singular the premises herein assigned 
or otherwise assared, or intended so to be, to the said party of the 
seoond part, his heirs and assigns,, to their use and behoof forever. 

But upon trust that the said party of the second part shall, with all 
reasonable speed, sell and dispose of such parts of the said trust prop- 
erty and e£^t8 as are of a saleable nature, and shall use his best endeav- 
ors to obtain, recover and receive such parts of the same as consist of 
debts or other outstanding interests, into his hands and possession ; and 
forthwith, after deducting and retaining all such costs, charges, dam- 
ages, expenses and disbursements as shall be sustained, incurred, or 
reasonably due, in, for, or in relation to the execution of the trusts here- 
of, including the costs, charges and expenses of preparing and executr 
ing these presents ; then upon trust that the said party of the second 
part, do and shall divide, distribute and pay over all the residue of the 
said trust property to and among all the persons, creditors of the said 
party of the first part, who shall become parties thereto in the manner 
herein before described, rateably and in proportion to the amounts 
due to each of them respectively, without preference or priority;* and 
in case there shall be any surplus of the said trust property or effects, 
after fulfilling the said trusts, then upon trust that the said party of the - 
seoond part do and shall convey, deliver and pay over the same, to the 
said party of the first part, his executors, administrators and assigns. 

And the said party of the first part, by these presents, doth name,.' 
constitute and appoint the said party of the seoond part to be his attor^ 
ney irrevocable, with full power of substitution, in his name, or in the 
name of the said party of the- first part, or otherwise howsoever, as the 
case may require, but to and for the trust herein declared, to demand^ sue 
for, recover and receive the outstanding debts, interests, trusts, prop- 
erty and effects ; and to institute, prosecute or defend all such suits 
and processes at law, or in equity ; and to execute, perform, and trans- 
act all such deeds, writings, acquittances, acts, matters and things as 
^all be necessary or expedient to carry into effect the trusts, uses, in- 
tents and purposes herein declared or contained, as fully and effectually 
as the said party of the first part could do personally, if these presents 
had not been made. 
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And the said paitj of the first part doth hereby coveoaiit irith the said 
party of the eeoond part, that the said party of the first part will, at 
all times, promote and forward the speedy receipt and recoTery of 
the debts, property and efiecte aforesaid ; and ratify and confirm all 
saoh acts as shall be lawfully done therein by virtue of these presents ; 
kttd shall and will aid and assist the said trustee in managing the con- 
cerns of the said trust estate, in the ezeoution of these, presents, when 
thereto requested, upon being allowed a reasonable compensation for ser- 
vices rendered therein ; and will execute and perform all such further and 
other acts, deeds, matters and things for the further and better assign- 
ing said assuring the premises herein before assigned, or otherwise 
assured, or intended so to be, to the said party of the second part, and 
for the intents and purposes herein declared, as may be reasonably 
advised or requested. 

And it is hereby agreed by and between the parties hereto, that tfae 
said trustee may, at discretion, compound any debt or debts due or 
owing to the said party of the first part, and enter into, sign and execute 
any bargain or deed of composition, compromise or assignment of, or 
wiUi any persons indebted to the said party of the first part, who shall 
be or become insolvent, or unable to make punctual paym^it ; and also 
may make any such agreement or arrangement as shall be deemed reason- 
able with any persons possessing any security given by said party of the 
first part, upon any estate or other property of, or holden by him, or by 
any creditor of his, by way of mortgage or pledge for money, or with 
any persons having a lien oa any such property, by virtue of any 
attachment, levy, bailment, or otherwise, in order to procure such 
estate or property to be exonerated from the lien or charge created 
therein ; and also may sell all or any part of the said trust property for 
money to be paid on a future day, or on credit, or for any security, by 
way of a bill of exchange or otherwise, as the said trustee may think 
expedient; and may compromise all matters which maybe in dispute, or 
submit the same to arbitration ; and may sell and convert into money, 
all contingent interests and securities, which cannot be immediately 
enforced with a prospect of advantage, and all debts which shall be 
deemed bad or doubtful, or which cannot be collected in a reasonable 
time. And it is further agreed that the naming of any debt or debts 
in any schedule hereto annexed, shall not prevent the pariaes of the 
first or second part, from calling in question or controverting the 
amount of the same, or taking any course at law or in equity, to have 
the same disallowed or adjusted; and that if the demand of any 
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creditor shall have been stated as being greater or smaller than it really 
is, such creditor shall be entitled te the benefit of these presents, upon 
and for, and only upon and for, the amount which n^ay be found to be 
justly due him. 

Provided, further, that no person shall be entitled to be admitted a 
creditor under these presents, unless notice shall have been given by 
him of his debt or demand to the party of the second part, before a 
final dividend shall have been made of said trust property under the 
trusts herein declared ; nor shall any person be admitted a creditor 
after any one or more dividend or dividends shall have been made 
under the trusts herein declared, but on condition of his not xequiring 
any abatement of, or otherwise disturbing, the dividend or dividends 
made prior to his having given notice of his debt or demand. 

And the said party of the second part doth hereby covenant with the 
said party of the first part,' and with the parties of the third part, that 
the said party of the second pari shall and will execute and perform 
the trusts in him hereby reposed, to the best of his judgment and dis- 
cretion : Prwidedy always, and it b hereby agreed, that the trustee for 
the time being, his executors or administrators, shall not be liable or 
accountable for more money or effects than he shall receive, nor for any 
loss or damage which may happen thereto, except the same shall arise 
by or through his own willful default. And the said respective credit- 
ors, parties hereto, do, and each and every one of them for himself 
and herself severally and respectively, and for their several and re- 
spective executors, administrators, partners and assigns, doth hereby 
accept and take the estate and effects herein before assigned, in full pay- 
ment, satisfaction and discharge of all their respective debts and demands 
afi)resaid ; and of all loss or damage sustained, or to be sustained by 
reason of any liability aforesaid ; and do, and each and every of them 
doth absolutely remise, release, discharge and quit claim the said party 
of the first part, of, and from all demands which they, or any, or either 
of them, now have, ever had, or hereafter may have, ckum or demand 
against the said party of the first part. 

And it is understood that any additions, corrections and alterations 
may be made in the schedules hereto annexed, for the more fViU and 
accurate specification of the matters and things therein contained, or 
intended to be contained. 

In witness whereof, the said parties have hereto set their hands and 
seals, the day and year first above written. 

Executed and delivered in | 
presence of j 
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y. Bills ot Excsajtob and PBO^teissoRT Notes. 

Bills of Exchangb. 

A Bill of Exchange is a written rec[uest from one person to another, 
' desiring him to pay a sum of money to a third person, absolutely, and 
at all events: It is seldom used except in drawing upon a person 
who is abroad in a foreign country. 

The person who draws the biD, is called the drawer; the person on 
whom it is drawn^ is called the drawee; after the drawee has excepted 
the bill, be is called the accepts. 

Form of Foreign BiU of Exchange, 

Chicago, September 24, 1855. 
^change for £1000. 

Ten days afi^r sight of this first of exchange (second and third 
unpaid,) pay to the order of John Doe^ one thousand pounds sterling, 
▼alue received, and charge the same, without further advice, to aeooirat 
of Your obedient servant. 

To Pe^ Jones^ > R. K. Swift. 



-. 



Liverpool. 

Ordinary Bill of Exchange or Draft at a certain time after sight. 

$250. Waukegan, September 12, 1855. 

Ten days after sight, pay to the order of W. S. Searles, two hundred 
and fifl;y dollars, value received, and charge the same to account of 

Yours, &c. 
To Murphy, Benedict 8^ Co. 1 J. H. Coatks & Co. 

New York City, V Waukegan, 

Hr.Y.j^ niinois. 

When a draft is payable at sight, commence thus : 
** At sight, pay," &c. 

Check or Draft on a Bank. 

No. 40. Waukegan, September 24, 1855. 

Cashier of the Northern Bank of IUi?iois, pay to C C. Parks, 
or bearer, four hundred and fifty dollars. 

$450. H. P. Smith. 
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PftOMissoBY Notes. 

A Promissory Note, is an absolute engagement in writing to pay a 
specified sum at a certain time, to a person named, or to his order or 
to the bearer. 

Note hot Negotiable. 

$500. Chicago, S^tember 25, 1855. 

Tioentg days after date, I promise to pay to Bichard Roe five 
hundred dolhurs, for value received. John Doe. 

Note Negotiable by Indorsement. 

$250. Chicago, September 25, 1855. 

Ten days after date, I promise to pay to the order of (7. C. Parks, 
two hundred and fifty dollars, value received, with interest. 

John Dos. 

Note Negotiable without Indorsement, 

$125^(f. Waukegan, September 25, 1855. 

Three months after date, I promise to pay to James Smith, or 
bearer, one hundred and twenty five -^^ dollars, value received, with 
interest. John Doe. 

Joint Negotiable Note for money loaned, 

$250. Wavkegan, September Uy l%f>i. 

Six months after date, for value received, we jointly and severally 
promise to pay to J. H, Coates S^ Co. or order, two hundred and fifty 
dollars, with interest at ten per cent, per annum, being for money 
loaned, payable at their Banking House in Waukegan, 

John Doe. 
EicHAKD Bob. 

Negotiable Note, payable in property, 

$50. Waukegan, September 24, 1865. 

Thirty days afl»r date, for value received, we promise to pay to 
Alvin Marsh, or order, fifty doUars, in merchantable wheat, at the 
current price. H. A. Sbw & Co. 
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VI. BiLLB OF SaLB. 

Bill of Sale of Goods, 

Know all Men by these Presents, That I, A. B., of Wauke- 
g<my in the county of Lake and State of Illinois, in consideration of 
the sum oi five hundred and seventyflve dollars to me paid by C. D., 
of said Wavkegan^ at and before the sealing and delivery of these 
presents, (the receipt whereof is hereby acknowledged,) have bargained, 
sold and delivered, and by these presents do bargain, sell and deliver 
unto the said C. D. (here insert a bill of particular goods sold,) 
. To have and to hold the said goods unto the said C. D., his execu- 
tors, administrators and assigns, to his and their own proper use and 
benefit forever. And I, the said A. B., for myself and my heirs, ex- 
ecutoi*8 and administrators, will Warrant and defend tBe said bargained 
premises unto the said C. D., his executors, administrators and assigns, 
from and against all persons whomsoever. 

In witness whereof, I have hereunto set my hand and seal, this first 
day of JWy, A. D. 1855. 

Signed and sealed in ) A. B. [seal.] 



presence of 



} 



Deed of Gift of Personal Estate. 

Know all Men by these Presents, That I, A. B., of Waukegan, 
in the oounfy of Lake and State of Illinois, for and in consideration of 
the natural love and affection wUch I bear unto my daughter, £. B., 
and for h^ better preferment in marriage, and the increase of her por- 
tion, and also in consideration of the sum of one dollar to me in hand 
paid by my said daughter, E. B., at and before the ensealing and 
delivery hereof, the receipt whereof I do hereby acknowledge, hath 
given, granted, bargained and sold, and by these presents do give, grant, 
bargain and sell unto my said daughter, E. B., all the goods and chat- 
tels following, to wit : {here specify the articles^ or say, " all the goods 
and chattels mentioned and expressed in the schedule or writing hereto 
annexed.") 

To have and to hold all and smgular the premises hereby given and 
granted unto the said E. B., her executors, administrators and assigns, 
forever, as her and their own proper goods and chattels. 
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In witness wbereof, I, the said A. B., have hereunto set my hand 
and seal, this first day of Juhf, in the year of our Lord one thousand 
eight hundred and fifiy-five. 

Executed i^nd delivered in ) A. B* [skal.] 



presence of 



} 



Vn. Bonds. 
Common Form of Bond. 

Know all Men bt these Pr]ssents, That I, A. B., of Wavkegan, 
in the county of Lake, and State of Illinois, am held and firmly bound 
unto C. D., of Chicago, in the county of Cook, and State aforesaid, in 
the sum of one tho-usand dollars, good and lawful money of the United 
States, to be paid to th)B said C. D., his executors, a4ministrators and 
assigns, to which payment well and truly to be made, I bind myself, 
my heirs, executors and administrators, and every of them, firmly by 
these presents. 

Sealed with my seal, the first day of Jidy, A. D. 1855. 

The condition of this obligation is such, that if the above bound A. 
B., his heirs, executors and adjninistrat(M«, or either of them, shall well 
and truly pay, or cause to be paid, unto the said C D., his executors, 
administrators or assigns, the just and full sum of five hundred dollars 
lawful money aforesaid, with interest thereon at the yearly rate of ten 
per cent, for the same, on or before the first day of Jpril, A. D. 
1856, without fraud or further delay, then this obligation to be void 
and of none efiect. 

Signed and sealed in presence of ) a "R Frf 1 

Bond for a Deed, 

Know all Mbn by these Presents, That we, A. B. and C. D., of 
the county of Cook and State of Illinoisj are held and firmly bound 
unto E. F., of the county of Lake and State afoi:esaid, in the penal 
sum of one thousand dollars, to be paid unto the said E. F., his heirs, 
executors, administrators or assigns, to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors and administrators, 
and every of them, firmly by these presents. 

Sealed with our seals, \ih\^ fifth day of October, A. D. 1855. 
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The oonditioa of the above obligation is mich, that whereas the above 
bouoden A. B. and C. D. have this daj sold to the said E. F., his 
hieirs and assigns, for the ^m of one thomajid dollars, all the following 
described lot or parcel of land, to wit : {here describe the land) ; which 
sum of one thousand dollars is to be paid in manner following : Jive 
hundred dollars at the ensealing and delivery hereof, and Jive hundred 
dollars in one year from the date hereof. 

Upon the payment of the said sums being made, at the time and in 
the manner aforesaid, the said A. B. and C. B., for themselves, their 
heirs, executors and assigns, covenant and agree to and with the said 
E. F., his heirs, executors, administrators and assigns, to execute a 
good and sufficient deed of conveyance, in fee simple, free from all in- 
cumbrance, with full and proper covenants of warranty, for the above 
described premises. 

Now, if the said A. B. and C. D. shall well and truly keep, observe 
and perform their said covenants and agreements herein contained on 
their part, then this obligation is to be void, otherwise to remain in fall 
force and virtue. 

Sealed, signed and delivered in 1 A. B. [jseal.] 



} 



presence of j C. 3). [seal.] 

Bond from two to one. 

Know all Men by thksb Presents, That we, A. B. and C. D., 
both of Waukegan, in the county of Zoi^d, and State of Illinois, are 
held and firmly bound unto E. F., of Waukegan aforesaid, in the sum of 
one tfiousand dollars, good and lawful money of the United States, to 
be paid to the said E. F., his executors, administrators and assigns, to 
which payment well and truly to be made, we, bind ourselves, and each 
of us by himself, for and in the whole, and our heirs, executors and 
administrators, firmly by these presents. 

Sealed with our seals, dated this Jirst day of July, A. D. 1855. 

The condition of this obligation is such, that if the above bound A. 
B. and C. P., or either of them, or their heirs, executors and adminis- 
trators, shall Well and truly pay, or cause to be paid, to the said £. F., 
his executors, administrators or assigns, the sum of Jive hundred ^oWsk 
lawful money aforesaid, with legal interest for the same at the rate of nix 
per cent, per annum, on or before the j^r*f day of Juttft A. D. 1856, then 
this obligation to be void, otherwise to remain in full force and effect. 

Signed and sealed in presence of ^ A. B. [seal.] 

I CD. [SBAL.] 
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Condition of Bond for Payment of Money ctt differetU times. 

The coDditioQ of this obligation is such that if the above bound A. 
B., his heirs, executors or adminUtrators, shall weU and truly pay, or 
cause to be paid, unto the said C. D., his executors, administrators or 
assigns, the sum of two thoiuand dollars, in manner following, to wit : 
five hundred dollars on the first day of January next, fi/ve hundred 
dollars on the^r«^ day of Mqrch next ensuing, ^2^0 hundred dollars on 
Ahe first day of Juhfj A. D. 1856, and five hundred dollars on the 
first day of January ^ A. D. 1857, then this obligation to be Toid ; but 
if de£Biult be made in the payment of either of the said sums on the 
day specified for the payment of each, then this bond shall be and re- 
main in fiill force and effect. 

Signed and sealed in presence of) A B T 1 

Condition of Bond for Conveycatce of Real Estate. 

The condition of this obligation is such, that whereas the said A. B. 
has this day sold unto the said C. B., (here describe the kmd,) for the 
sum of three thousand dollars, one third part of which sum the said 
C. D. has paid unto the said A. B. in hand, and for the remainder 
thereof has given two promissory notes, bearing even date with these 
presents, for the sum of one thoustmd dollars each, signed by the isaid 
CD., and payable to the said A. B. or order, one on ihe first day of 
January, A. D. 1856, and one on the first day of January ^ A. D. 
1857, each bearing six per cent, interest: Now if the said A. B.. 
upon the payment of the said notes on the day specified and appointed 
in each for the payment thereof, by the said CD., shall make, execute 
and deliver unto the said C D., or his assigns, a warranty deed of the 
said premises, containing the usual covenants, then this obligation is to 
be void, otherwise to be and remain in full force and effect. 

Signed and sealed in presence of) A B F f 1 



26 
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Vin. Copartnership. 

Articles of Copartnership. 

Articles of Agreement, made and entered into this Jirst day of 
June, A. D. 1855, by and between A. B. and C. D., both of Wauke- 
Ban, in the county of Lake, and State of Illinois, witnesseth : 

First, The said parties have agreed, and by these presents do agree, 
to become partners in trade, and in buying, selling, vending and* 
retailing all sorts of goods, wares, and merchandise, which copartner^p 
shall continue for the term of three years from this date. And the 
said A. B. and C. D. have each contributed and deliyered, as bis 
proportion of the stock in trade, the sum of five thousand dollars, to 
be laid out, expended and employed in the management of their said 
business, for their best advantage and profit. And it is hereby agreed 
between the said parties, that [the said A. B. shall immediately proceed 
to Philadelphia for the purchase and forwarding by the way of New 
Orleans, a suitable quantity of dry goods, and that the said G. D. 
shall immediately proceed to St Louis and New Orleans for the pur- 
chase and forwarding of groceries and such other articles of stock as 
may be most advantageously purchased at those places, each party to 
accomplish the business thus specified as soon as may be.] 

Second, The said parties further agree to and with each other, that 
neither of them will, during the term of copartnership aforesaid, exercise 
or follow the business nerein beforo specified, or any oth^ business, to 
their private benefit and advantage ; but shall and will, at all times 
during said term, if they shall so long live, devote their exclusive 
attention, and exercise their best endeavors in every possible way and 
manner, to promote the joint interest, benefit, advantage and profit of 
the copartnership. And it is hereby mutually agreed, that all the 
necessary expenses of said copartnership business shall be equally 
borne and paid by said parties ; that all the gain, profit, and increase 
arising from said busipess shall be equally divided between the said 
parties ; and that all losses that may arise in said joint trade, by reason 
of bad debts, ill commodities, or otherwise, not chargeable to the negli- 
gence or inattention of either party, shall be borne and paid equally 
between them. 

Third, It is mutually agreed by the said parties, that there shall be 
kept from time to time, and at all times during said term, perfect, just, 
true and proper books of account, wherein each of said parties shall 
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duly enter and Bet down as well all moneys by him received, paid, 
expended and laid oat, in and aboat the management of said business, 
or to either of themselves, or for their private aooount, as also all 
goods, wares or merchandise, either of them may desire for their 
individual benefit, and all other matters and things whatsoever, to the 
said joint business and management thereof in any wise belonging or 
appertaining, which said books shall be used in common by said parties, 
so that either of them may have free access thereto. 

Fourth, It is further mutually agreed by the said parties, that they 
will, as often as once in three months, make, yield and render, each with 
the other, a true, just and perfect account of all profit and increase 
by them, or either of them, made, and of all losses by them, or either of 
them, sustained, and also of all payments, receipts and disbursements 
whatsoever, by them, or either of them, made or received, and of all 
other things, by them, or either of them, acted, done or suffered in 
their said joint business ; and the same account being so made, shall 
and will clear, adjust, pay and deliver, each unto the other, at the 
time of making such account, their equal shares of the profits so made 
as aforesaid ; and at the end of said term, or sooner, should the parties 
so determine, they will make a true and just account of all things as 
aforesaid, and divide the profits aforesaid, and in all things well and 
truly adjust the same ; and upon such settlement and adjustment, all 
and every the stock and stocks, as well as the gain and increase thereof, 
which shall appear to be remaining, whether consisting of money, debts, 
goods, wares or merchandise, shall be equally divided between the 
said parties. 

Fifth, Neither of said parties shall sell on credit any goods, wares, 
or merchandise of the said joint stock to any person or persons, against 
the express wish or consent of the other, verbally or in writing ; or 
release or compound any debt or demand due or coming to them on 
account of said joint business, without the consent of the other ; or use 
his own or the copartnership name, without the consent of the other^ 
as promisor, obligor, covenantor, indorser, drawer or acceptor, or as 
bail or surety in any way in any transaction, wherein the said firm, 
or either of them, are not interested on their partnership or individual 
account ; nor shall either of the said parties, without the consent of 
the other, in writing first had and obtained, sell or assign his share 
or interest in the said joint trade and business, to any person or persons 
whatsoever. 

In testimony whereof, the said parties have to this and one other 



; 
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iDstrament of the same tenor and date, interchangeably set their hands 
and seals, the day and year first above written. 

Signed and sealed in 1 A. B. ' [seal.] 



} 



presence of { C. D. [skal.] 

Agreement to carUinue a Partnership hy Indorsement thereon. 

It is hereby agreed and understood between the within mentioned 
parties, that their joint trade, as specified within, shall be continued for 
a further term of two years on the same terms, and subject to the 
same restrictions and requirements as within specified and expressed. 

Witness our hands and seals, this first day oi August ^ A. D. 1855. 

Signed and sealed in 1 A. B. [seal.] 

presence of j C. D. [seal.] 



Agreement for a Law Partnership. 

Articles of Agreement, miide and entered into this first day of 
Juney A. D. 1855, by and between A. B. and C. D., of Wavkegan, 
in the county of Lake, and State of Illinois, witnesseth : 

That the said parties have this day mutually agreed to enter into, 
and do hereby enter into, a copartnership, under the name and style 
of B. & D., in the practice of Law generally, and particularly in the 
circuit and district courts of the United States, and the supreme and 
oireuit courts of the State of Illinois ; and that their office shall be at 
Wat^egan, aforesaid. 

And the said parties do hereby mutually agree, that they will give 
their Sole and undivided attention to the business of their profession, 
and constant attendance at their said office, when not necessarily called 
elsewhere on professional business, or absent for any stated time by 
oonsent of the other ; that they will incur no liabilities in the name of 
said firm, or obtain any credit, unless when necessary so to do, in the 
business of said firm. 

And it is forther mutually agreed by the said parties, that they will 
jointly investigate, prepare and argue all causes in which they may 
be engaged, whensoever the same may bo necessary, and will equally 
share all the profits and expenses incident to said business. 

And it hereby fltfther agreed, that this copartnership shall continue 
for the term of three years, from the date hereof, unless sooner termin- 
ated by mutual oonsent. 

In witness whereof, &c 
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Agreement to Dissolve a Copartnership, 

Articles or Aobeement, made and entered into this Jirst day of 
June, A. D. 1855, bj and between A. B. and C- B., now partners in 
trade in the cify of Waukegan, in the oonntj of Lake and State of 
niinois, witnessetii : 

That whereas ihe said partners, on the Jh-st day of June, A. D. 1852, 
by articles of agreement of that date, entered into a oopartnership in 
trade, which has continued until the present time, and the said parties 
being desirous that the same should cease on the thirt^first instant, St 
is hereby mutually agreed and unden^»od that said copartnership do 
expire, by limitation, on the ikirty-Jirst day of June instant ; that the 
said parties will give pnblio notice of such intention in the newspapers 
of said city, requiring all persons indebted to make immediate settle- 
ment, by note or otherwise, and requesting aD persons having claims 
to present them for settlement ; that the stock now on hand be adver- 
tised and sold at retail, at prime cost for cash, and whatever may remain 
on said thirty-first day of June, shall be sold at public auction to the 
highest bidder, on such terms as these parties may then and there de- 
termine ; that the said A. B. shall, immediately after such sale, proceed 
to the settlement of all claims due to and ^m said firm, and' for 
that purpose, and that only, is hereby empowered to use the name of 
said firm, whenever it may be necessary to institute suite at law, or in 
equity ; and finally, after such settlement, or within six months from the 
date hereof^ the said A. B. and C. P. will equally divide the assets of 
said firm remaining on hand. 

In witness whereof, &o., (jas in articles of copartnership.) 

Agreement for a Limited Law Partnership. 

Articlks or Aoreeuknt, made and entered into this first day of 
June, A. D. 1855, by and between A. B. of Waukegan, in the county 
of Lake and State of Dlinois, and C. D., of the city of Chicago, in 
the county of Cook and State aforesaid, witnesseth : 

That the said parties hereby agree to enter into a law partnership in 
the business of the circuit court of said county of Lake, for the term 
of three years from this date, upon the terms and conditions hereinafter 
expressed. 

And the said A. B., on his part, hereby agrees with the said C. D., 
that he will regularly attend the circuit court of said county of Lake, 
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and will argue, when re€[uired by said C. D., all questions of law or 
&ct which may arise in any suit commenced by the said 0. D., or which 
he may be employed to defend, and should any such suit be carried to 
the supreme court of said State by appeal or writ of error, then and 
there to manage, according to the best of his abilities, all such suits. 

And the said C. D., in consideration of the agreements of the said 
A. B., on his part, hereby agrees that in all suits which he may com- 
mence in said county of Lake, or whic^ he may be employed to defend, 
he will cause all due preparation to be made by the summoning of the 
necessary witnesses, and the examination of such legal authoriUes haY- 
ing a bearing upon the question at issue, as may 1^ witliin his reach, 
and prepare a brief of the same for the use of said A. B. And he 
hereby Airther agrees, for the consideration aforesaid, that he will collect 
and pay OYer t(0 the said A. B., one half of all the fees accruing in 
such litigated suits, in said circuit court, and all fees accruing by reason 
of any such suit being carried to the supreme court ; and that in the 
collection and payment of such fees, be will use all due diligence. 

In testimony, &;c. 



IX. CONVKYANCES. 

Warranty Iked, 

This Indenture, made this first day of October^ in the year of 
our Lord one thousand eight hundred and fifty-five ^ between A. B. and 
C. B. his wife, of the county of Cook and State of Illinois, of the 
first part, and E. F., of the county and State aforesaid, party of the 
second part, witnesseth : 

That the said party of the first part, for and in consideration of the 
sum of one thousand dollars in hand paid by the said party of the 
second part, the receipt whereof is hereby acknowledged, and the said 
party of the second part forever released and discharged therefix>m, have 
granted, bargained, sold, remised, released, aliened and confirmed, and 
by these presents do grant, bargain, sell, remise, release, alien and con- 
firm, unto the said party of the second part, and to his heirs and asagns 
forever, all of the following described premises, situate, lying and being 
in the county ctf Cook and State of IlHnois, (^here describe the 
premises.) 

Together with all and singular the hereditaments and appurtenances 
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tliereuato belonging, or in any wise appertaining ; and the rerendon 
and reversions, remainder -and remainders, rents, issues and profits 
thereof; and all the estate, right, title, interest, claim or demand what- 
soever of the said party of the first part, either in law or equity, of, in 
and to the above bargained premises, with the hereditaments and appur- 
tenances ; to have and to hold the said premises, above bargained and 
described, with the appurtenances, unto the said party of the second 
part, his heirs and assigns forever. And the said A. B., for himself, 
his heirs, executors and administrators, doth covenant, bargain and 
agree, to and with the said party of the second part, his heirs and as- 
signs, that at the time of the ensealing and delivery of these presents, 
the said A. B. and C. B. are well seised of the premises above con- 
veyed, as of a good, sure, perfect, absolute and indefeasible state of 
inheritance in the law in fee simple, and have good right, full power 
and lawful authority to grant, bargain,, sell and convey the same in man- 
ner and form aforesaid ; and that the same arc free and clear of all 
former and oth^ grants, bargains, sales, liens, judgments, taxes, assess- 
ments and encumbrances of what kind or nature soever ; and the above 
bargained premises, in the quiet and peaceable possession of the said 
party of the second part, his heirs and assigns, against all and every 
person or persons lawfully claiming or to claim the whole or any part 
thereof, shall and will warrant and forever defend. 

In witness whereof, the said party of the first part have hereunto set 
their hands and seals, the day and year first above ^^ritten. 

Sealed and delivered in ) A. B. [seal.] 



I 



presence of j , C. B. [seal.] 

Quit Claim Deed, • 

This Indenture, made this first day of October, in the year of our 
Lord one thousand eight hundred and fifty-five, between A. B. and 
C. B. his wife, of the county of Lake and State of lUmois, party of 
the first part, and £. F., of the said county and State, party of the 
second part, witnesseth : 

That the said party of the first part, for and in consideration of one 
dollar in hand paid by the said party of the second part, the receipt 
whereof is hereby acknowledged, and the said party of the second part 
forever released and discharged therefrom, have remised,, released, con- 
veyed and quit-claimed, and by these presents do remise, release, con* 
vey and quit-claim unto the said party of the second part, his heirs and 



\ 
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aaagns forever, iJl the right, title, interest, claim itnd demAnd, which 
the said party of the first part have in and to the following deseribed 
lot, piece or parcel of land, to wit : (here describe the premises.) 

To have and to hold the same, together witih all and singular the 
appartenances and privileges thereunto belonging, or in any wise apper- 
taining, and all the estate, right, title, interest and claim whatever, of 
the said party of the first part, either in law or equity, to the only 
proper use, benefit and behoof of the said party of the second part, his 
heirs and assigns forever. 

In witness whereof, the said party of the first part hereunto set their 
hands and seals, the day and year first above written. 

Signed, sealed and delivered ) . A. B. [bbal.] 

m presence of r G. B. [seai»} 

* 

Deed of Gift of Real Estate* 

Know all Men by tuese Presents, That I, N. E., of Wavkegan, 
in the county of Lake and State of Illinois, for and in consideration of 
the natural love and afiectiOn which I bear to my son, N. W. E., and 
also in consideration of the sum of one dollar to me paid by my said 
Hon, at and before the ensealing and delivery hereof, the receipt whereof 
[ do hereby acknowledge, have given, granted, aliened, released and 
confirmed, and by these presents do give, grant, alien, release, and con- 
firm unto the said N. W. E., his heirs and assigns, the following de- 
scribed tract or parcel of land, to wit : {describe the land) ; together 
with all the buildings thereon standing. 

To have and to hold the said above granted premises and all the 
appurtenances thereunto belonging, to him, the said N. W. E., his heirs 
and assigns, to his and their proper use and behoof forever. And the 
said N. E. doth covenant, with the safd N. W. E., his heirs and assigns, 
that he is lawfully seized in fee of the aforegranted premises ; that they 
are fi:ee from all encumbrances ; that he has good right to convey the 
same to the said N. W. E., and that he will warrant and defend the 
same to the said X. W. R, his heirs and assigns forever, against the 
lawful claims and demands of aU persons. 

In witness whereof, I, the said N. £., have hereunto set my hand and 
seal, this first day of My, A. D. 1856. 

Signed, sealed and delivered in ^ N. E. [seal.] 

presence . of 



[ 
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Mortgage. 

Thi« Indbnture, made this third day of October ^ in the year of onr 
Lord one thousand eight hundred and fifi'g-five^ between A. B., of the 
county Qi Lake and State of Illinois, of the first part, and C Df, of 
the said county and State, party of the second part. Whereas, the said 
party of the first part is justly indebted to the said party of the second 

part, in the sum of dollars, secured to be paid by a certain 

promissory note, (deteribe the note, or other instrument,) 

Now, therefore, this indenture witnesseth, that the said party of the 
first part, for the better securing the payment of the money albresaid, 
with interest thereon, according to the tenor and efi«et of the said 
{promissory note) above mentioned ; and also, in consideratioli of the 
further sum of wie dollar to him in hand paid by the said party of the 
second part, at the deliyery of these presents, the receipt whereof is 
hereby acknowledged, hath granted, bargained, sold, remised, aliened 
and conveyed, and by these presents doth grant, bargain, sell, remise, 
alien and convey unto the said party of the second part, and to his 
heirs and assigns forever, all {here describe the premiies,) 

To have and to hold the same, together with all and singular the ten- 
ements, hereditaments and appurtenances thereunto belonging, or in 
any wise appertaining, with the rents, issues and profits thereof; and 
also, all the estate, interest and claim whatsoever, in law or equity, 
which the party of the first part hath in and to the premises hereby con- 
veyed unto the said party of the second part, his heirs, executors, ad- 
ministrators, or assigns, and to their only proper use, benefit and 
behoof forever; provide)! always, and these presents are upon this 
express condition, that if the said party of the first part^ his heirs, 
executors, administrators or assigns, shall well knd truly pay, or cause 
to be paid, to the said party of the second part, his heirs, executore, 
and administrators or assigns, the aforesaid sum of money, with such 
interest thereon, at the time and in the manner specified in the above 
mentioned {promissory note^) according to the true intent and mean- 
ing thereof, that then and in tliat case, these presents, and everything 
herein expressed, shall be absolutely nuU and void. 

In witness whereof, the said party of the first part hereunto sets his 
hand and seal the day and year first above written. 

Signed, sealed and delivered ) A. B. [seal.]. 

in presence of 



\ 
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X. Lbases. 

Usual Form of LecLse. 

Tuis Inbentube, made thia^r^^ day of My, in ihe year of our Lord 
poe thousand eight hundred wfidjlfip-jive, between A. B., of Wauke- 
yan, in tho county of Lake, and State, of lUinoiB^ and C. [>. of the same 
place, witnesseth : 

That the said A. B. doth hereby demise and lease unto ihe said G. D. 
all that (here describe trie land) ; to hold for the term of two years from 
the date hereof; yielding and paying therefor yearly, On every first day 
of April, July, October^ and January, during the gaid term, unto the 
said A; B., or his assigns, the yearly rent of <me hundred dollars, in 
four equal payments of twenty-five dollars each. 

And the said 0. D. covenants and agrees to pay the said ront in 
manner aforesaid, and to deliver up the premises to the said A; B., or 
his attorney, peaceably and quietly at the end of said term, in as good 
condition as the same now are or may be put into by the said A. B., 
reasonable wear'and tear thereof, and fire and other casualties excepted ; 
and to pay all taxes and duties lawfully levied and imposed on the pre- 
mises demised, except for making or repairing sidewalks, or grading 
of any description during the said term ; and the said lessee fioutfaer cov- 
enants, that he will not do, or suffer any waste in the demised premises ; 
that he will not underlet the same or any part thereef, nor permit any other 
person or persons to occupy tho same or any part thereof ; nor make or 
suffer to be made, any alteration therein without the consent of the said 
A. B., or his assigns, ibr that purpose in writing, first had and obtained ; 
and the said lessee further covenants that the said A. B., or his atto^ 
ney, or agent, may enter the premises for the purpose of reviewing or 
making improvements at reasonable times, in the day time, (other cov- 
enants may be introduced according to circumstances.) 

In witness whereof, the said parties have to this and one other instru- 
ment of the same tenor and date, interchangeably set their hands and 
seals the day and year first above written. 

Signed and sealed ) A. B. [seal.] 






in presence of ) CD. [seal.] 
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Another Ibrm of Lease, 

This Indenture, made thiBjirstilaj of Jidt/y in the year of our Lord 
one ihottsand eight hundred and fifiy-fivey between A. B., of Wcmke- 
gwi, in. the county of Lake, and State of IlHnois, and C. D. of Avon y 
in the same county, witnesseth : 

That the said A, B., for and in consideration of the yearly rents and 
coyenants hereinafter mentioned and reserved, on the part and behalf of 
the said C. D., his executors, administrators, and assigns, to be paid, 
kept and performed, hath demised, set, and to farm let, unto the said 
C. D., his executors, administrators and assigns, all that [messuage and 
lot of land situated, lying and being in said county of Lake, being 
known and described as the north-west quarter of section four (4) in 
towtLship one (1) north of the base line, and range nine (9) west of 
the fourth principal meridian, containing one hundred and sixty acres, 
be the same more or less ;] to have and to hold the said messuage and 
lot of land, and all and singular the premises hereby demised, with the 
24>partenance8, unto the said C. D., his executors, administrators and 
assigns, from the Jlrsi day of May next ensuing the date hereof, for 
and during the term of ikfee years then next ensuing, and fully to be 
complete and ended, yielding and paying for the same unto the said A. 
B-, his executors, administrators, and assigns, the yearly rent of one 
hundred doUsLTi in equal semi-annual payments of fifty dollars each, 
the first of which to he made on the j^r*^ day of November next. 

And the said C. D. for himself, his heirs, executors, and administra- 
tors, doth covenant, promise and agree to and with the said A. B., his 
heurs, executors, administrators and assigns, by theise presents, that he, 
the said C D., his heirs, executors and administrators, or some of them, 
shall and will well and truly pay, or cause to be paid, unto the said A. 
B., his heirs, executors, administrators or assigns, the said yearly rent 
of one hundred dollars hereby reserved, on the several days and times 
herein before mentioned and appointed for the payment thereof, accord- 
ing to the true intent and meaning of these presents. 

And the said A. B., for himself, his heirs, executors and adminis- 
trators, doth covenant, promise, grant and agree to and with the said 
CD., his executors, administrators and assigns, by these presents, 
that he, the said C. D., his executors, administrators and assigns, 
(paying the rent and performing the covenants aforesaid,) shall and 
lawftdly may, peaceably and quietly, have, hold, use, occupy, possess 
and enjoy the said demised premises with the appurtenances, during the 
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term aforesaid, without the lawful let, suit, trouble, eviction, molestation 
or interruption of the eaid A. B., his heirs or assigns, or any other per- 
son or persons whatsoever. 

In witness whereof, the said parties have to this and one other infiAro- 
ment of the same tenor and date, interchangeably set their hands and 
seals, the day and year first above written. 

Signed and sealed in > A. B. [seal.] 

presence of f C.I), [skal.] 



A Short Form o/Leas$^ 

Tqis Indenture, made this first day of June, A* D. 1855, between 
A. B., of Wavkegan, in the county of Lake, and State of Illinois, of 
the one part, and C. D. of the same place, of the other part, witr 
nesseth : 

, That the said A, B. foj the consideration hereinafter expressed, bath 
demised, granted and leased, and by these presents doth hereby demise, 
grant and lease unto the said C. D., and. his assigns, {here describe the 
premises^) together with all the privileges and appurtenances thereunto 
belonging. 

To have and to hold the above described premises for and during the 
term of two years from. the date hereof. 

And the said C. D. doth covenant and agree to pay unto the said A. 
B., or his assigns, the sum of one hundred dollars as yearly rent for said 
premises, in two equal payments of fifly dollars each, at the expiration 
of each and every six months from date, during the continuance of Uiis 
lease. 

In witness whereof, the said parties have to this and one other instru- 
ment of the same tenor and date, interchangeably set their hands and 
seals the day and year first above written. 

Signed and sealed in the ^ A. B. [s&il.] 

presence of f CD. [seal.] 
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X. Powers or AttoAney. 
General form of Letters of Attorney, 

Know all Men by these Presents, that I, A. B., of Waukegan, 
in the county of Lake, and State of Illinois, have made, constituted, 
and appointed, and bj these presents do make, constitute and appoint 
G. D., of the same place, to be my true and lawful attorney, for me, 
and in my name, and for my sole use, to {here state the specific pur- 
poses of the power, in as concise terms as possible,^ hereby giving 
and granting unto my said attorney, full power and authority in the 
premises, to use all lawful means in my name, and for my sole benefit 
for the purposes aforesaid. And generally to do and perform all such 
acts, matters and things, as my said attorney shall deem necessary or 
expedient for the completion of the authority hereby given, as fully 
as I might and could do, if I were personally present ; and finally, 
hereby ratifying and confirming all the acts of my said attorney or his 
substitutes, done by virtue of these presents. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal, this first day of June, in the year of our Lord one thousand 
eight hundred and fifty five. 

Signed and sealed in ) A. B. [seal.] 



presence of 



} 



Letter of SubstittUion expended to Power of Attorney. 

Know all Men by thesk Presents, that I, C. D., of Waukeyan, 
in the county of Le^e, and State of Illinois, named in the letter of 
attorney above mentioned, have made, appointed, and substituted, and 
and by these presents do make, appoint and substitute, R F., of said 
Waukegan, to be the true and lawful attorney of the said A. B., in 
the above letter of attorney named, to do and perform all such acts, 
matters and things, as he may deem necessary or expedient for the 
complete execution of the authority therein given, as fully in all 
respects and to all intents and purposes, as I myself might and could 
do, by virtue of the power and authority therein delegated, if I were 
personally present. 

Hereby ratifying and confirmmg all the acta of my said substitute, 
d<me by virtue of these presents. 

In witness whereof, I, the said C. D., have hereunto set my band 
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and seal, the prat day of October, in the year of our Lord one 
thousand eight hundred and fifty-five. 

Signed and sealed in presence of \ C. D. [seal.] 

• General Letter of Attorney to collect Debts. 

Know ALL Men by these Presents, that I, A. B., of Waukegan, 
in the county of Lake, and Static of Illinois, have made, confitituted 
and appointed, and hy these presents do make, constitute and appoint 
C. D., my true and lawful attorney, for me, and in my name, and to 
my use to ask, demand, sue for, recover and receive of E. F., and of 
all and every person and persons whomsoever indebted to me by note, 
account, or otherwise, all and every such sum and sums of money, 
debts and demands whatsoever, as now are due and owing unto me, 
the said A. B., from them or either of them. And in de&ult of 
payment thereof by them, or either of them, to have, use, and take, 
all lawful ways and means in my name, or otherwise, for the recoveiy 
thereof, by attachment, arrest, or otherwise, and to compound or agree 
for the same ; and on receipt thereof, acquittances, or other sufficient 
discharges for the same for me, and in my name to make, seal and 
deliver ; and generally to do all lawful acts and things whatsoever, 
concerning the premises, as fully, in every respect, as I myself might 
or could do, if I were personally present ; and an attorney or attor- 
neys under him, for the purposes aforesaid, to make, and at his pleasure 
to revoke. 

Hereby ratifying, allowing and confirming all and whatsoever mj 
said attorney shall, in my name, lawfully do, or cause to be done, in 
and about the premises. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal, this firet day of June, one thousand eight hundred and 
fifty-five. 

Signed and sealed in presence of ) A. B. [seal.] 

Revocation of Letter of Attorney. 

To ALL Persons to whom these Presents shall come : A. B., of 
Waukegan, in the county of Lake, and State of Illinois, sendeth 
Greeting: 

Whereas, I, the said A. B., by my letter of attorney, bearing date 
June first, 1854, did make, constitute and appoint C. I), of said Wc»- 
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kegan, my attorney for certain purposes, to wit : in my name and for 
my use to ooUect all debts due and owing unto me, as by said letter 
of attorney will more fuUy appear : 

Know ye, that !> the said A. B., for divers considerations me here- 
unto moving, have made void, countermanded and revoked, and do 
hereby make void, countermand and revoke the said letter of attorney, 
and all and singular the power and authority therein contained. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal, this first day of Jwie, in the year of our Lord one thousand 
eight hundred and Jifty-Jive^ 

Signed and sealed in presence of) A B fqp 1 

Warrant of Attorney to Confess Judgment on Note, 

Whereas A. B. is justiy indebted unto C. D., in the sum of eighty- 
four dollars and seventy-five conts with interest, by note hereunto an- 
nexed, and of which the following is a true copy, to wit : (here copy 
the note.) 

Now, therefore, know all men by these presents, that 1, A. B., of 
Waukegan^ in the county of Lake, and State of Illinois, do make, 
constitute and appoint E, P. Ferry, of said Waidcegan, attorney and 
counsellor at law, my true and lawful attorney, in my name and behalf, 
at the next term of the circuit court, within and for the said county of 
Lake, to be holden at said Waukegan on the second Monday of Octo- 
ber next, or at any term thereof subsequently, to confess a judgment 
against me, and in favor of said C. B., for the amount of principal and 
interest which shall be due on said aforedescribed note, according to 
the tenor and effect thereof at the time such judgment may be confessed. 

Hereby wavmg and releasing all errors, and ratifying and confirming 
all that my said attomoy may do in the premises. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal, this first day of March^ one thousand eight hundred and 
fifty-five. 

Signed and sealed in presence of ) A B Tseal 1 

J 

Short form of Warrant of Attorney to Confess Judgment on Note. 

I, A. B., do hereby authorize and empower Isa>ac Z. Clark, or any 
other attorney at law in the State of Illinois, to appear in the circuit court 
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of Lak» couiitj, in said State, at any regalar term thereof, and uraive tbe 
issuing and service of process, and oonfess a judgment against me and 
in &yor of C. D., for the sum of eighty-fovr dollars and swefUf^kft 
cents, the same being the amount due aud owing on a note hereunto an- 
nexed, of which the following is a true copy, to wit : (here copy the 
notey) and thereupon to release cill error, and waive all right and benefit 
of appeal in my behalf. 

Dated at WoMkegan, this second day of June, A. D. 1855. 

A. B. [seal.] 



XII. Releases. 

General form of Release. 

Know all Men by these Presents, That I, A. B., of Wctukegan, 
in the county of Lakey and Stato of Illinois, for and in consideration 
of the sum of otm dollar to me paid by C. D., of the same place, have 
remised, released and forever discharged, and by these presents do re- 
mise, release and forever discharge the said CD. and his heirs, exec- 
utors and administrators, of and from all and all manner of action and 
actions, cause and causes of action, suits, debts, dues, sum and sums 
of money, accounts, reckonings, bonds, bills, specialties, covenants, 
contracts, controversies, agreements, extents, executions, claims and 
demands whatsoever, in law and in equity, which against the said G. 
D. I ever had, now have, or which I, my executors or administrators, 
h<)reafler can, shall, or may have, for, upon, or by reason of any mat- 
ter, cause or thing whatsoever, from the beginning of the world to the 
date of these presents. 

In witness whereof, I, the said A. B., have hereunto set my hand 
and seal; this second day of Jtdy, A. D. 1855. 

Sealed and delivered in presence of) A B T 1 
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Release of Tnist Deed. 

Know all Men by these Presents, That I, A. B., of the county 
of Lake and State of Illinois, for and in consideration of one dollar, 
and for other good and valuable considerations, the receipt whereof is 
hereby confessed, do hereby grant, bargain, remise, convey, release 
and quiirclaim unto C. I>., of the county of Cook and State of Illinois, 
all the rigbt, title, interest, claim or demand whatsoever, I may have 
acquired in, through or by a certain indenture or trust deed, bearing 
date the second day of JWy, A. B. eighteen hundred and ffty-five^ and 

recorded in the recorder's ofl&ce of Lake county, Illinois, in book , 

page ■' , to the premises therein described, and which said deed was 

made to secure a certain promissory note bearing even date with said 
deed, for the sum of dollars and cents. 

Witness my hand and seal, this =• day of , A. D. 18 — . 

In presence of ) A. B. [seal.] 

L.M. j 



XIII. Wills. 

A wiH or testament is the legal declaration of a man's intention of 
what he wills to be performed after his death. 

Farm of WiU of Real and Personal Ettate. 

In the name of God, Amen : I, A. B.,' of the town of , in the 

county of , and State of , of the age of years, and being 

of sound mind and memory, do make, publish and declare this my 
last will and testament, in manner following, that is to say : 

First. I give and bequeath to my wife, R B., the sum of , to 

be accepted and received by her in lieu of dower ; to my son, C. B., the 

sum of ; to my daughter, M. B., the sum of ; and to 

my daughter-in-law, S. B., widow of my son, R. B., deceased, the sum 

of • which said several legacies or sums of money I direct and 

order to be paid to the said respective legatees, within one year after 
my decease. 

Second. I give and devise to my son, C. B. aforesaid, his heirs and 
assigns, all that tract or parcel of land situate, &c., (describe the pre- 

27 
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miseSy) together with all the hereditaments and appurtenances there- 
unto belonging, or in any wise appertaining ; to have and to hold the 
premises above described to the sidd C. B., his heirs and assigns for- 
ever. 

Third, I give and devise all the rest, residue and remabder of m j 
real estate, of eveiy name and nature whatsoever, to my said daughter, 
M. B., and my said daughter-in-law, S. B., to be divided equally be- 
tween them, share and share alike. 

And &»%, I give and bequeath all the rest, residue and remainder 
of my personal estate, goods and chattels, of what nature or kind 
soever, to my wife, E. B., whom I hereby appoint sole executrix of 
this my last will kqA testament, hereby revoking all former wills by 
me made. 

In witness whereof, 1 have hereunto set my hand and seal, this 

day of , in the year of our Lord one thousand eight hundred 

and . 

A. B. [SBAL.] 

The above instrument, consisting of one sheet, {or '' two sheets,") 
was, at the date thereof, signed, sealed, published and declared by the 
said A. B., as and for his last will and testament, in presence of us, 
who, at his request and in his presence, and in the presence of each 
other, have subscribed our names as witnesses thereto, (or " the above 
instrument consisting of one sheet, waii, at the date thereof, declared to 
us by A. B., the testator therein mentioned, to be his last will and tes- 
tament ; and he at the same time acknowledged to us, and each of us, 
that he had signed and sealed the same, and we, therefore, at his re- 
quest, and in his presence, and in the presence of each other, signed 
our names thereto as attesting witnesses.") 

CD., residing at , in county. 

G. H., residing at — — , in ■ ■ county. 

Form of Codicil to a WiU. 

Whbbeas I, A. B., of, &c., have made my last will and testament 

in writing, bearing date the day of , in the year of our 

Lord one thousand eight htmdred and , in and by which I have 

given and bequeathed to, &;e., (here set forth the bequest which the 
testator desires to change.) 

Now therefore, I do, by this my writing, which I hereby declare to 
be a codicil to my said last will and testament, and to be taken as a 
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part thereof, order and declare that my will is, that only the sum of 

be paid to my daughteMn-law, S. B., in fall of the said legacy; 

and that the som of be given and paid to my nephew B. P. ; 

and lastly, it is my desire that this codicil be annexed to, and made 
a part of, my last will and testament as aforesaid, to all intents and 
purposes. 

In witness, jco., (as in foregoing form of mil, except that the 
attestion will read, " as and for a codicil to his last will," &c.) 

Nomination of Executors in a Will 

And lastly, I do hereby nominate and appoint my sons, G. B. and 
M. B., {or, ** my friends, E. F. and L. M.,") to be the executors of 
this my last will and testament, hereby revoking all former wills by 
me made. 

Devise to Executors in Trust, with power to sell, S^c. 

I give and devise all my real and personal estate, of what nature 
or kind soever, to IS. F. and L. M., the executors of this my last will 
and testament, hereinafter nominated and appointed, in trust for the 
payment of my just debts and the legacies above specified, with power 
to sell and dispose of the same, at public or private sale, at such time 
or times, and upon such tenns, and in such manner, as to them shall 
seem meet; provided, however, that no part of my real estate, as 
aforesaid, shall be sold at public auction, until after the expiration of 
three years from the time of my decease. 



1 
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In criminal cases. 

What constitutes, 172 

Who are liable to, 388 

How long warrant continues in force, 389 
Assault^ 

Form of complaint for, 261 

Form of warrant for, 262 
Assault and Battbbt. 

Definition of, 259 

Provisions of statute in relation to, 259-261 

Form of information and complaint fot, 262 

Form of warrant for, 263 

Form of recognizance of defendant, &c. 264 

Form of a venire, 264 

Form of juror's oath or affirmation, 265 

Form of a subpoena, 265 

Form of oath of witness, 265 

Form of Constable's oath, &e. 265 

Form of execution to levy fine and costs, 266 
Form of execution to levy costs in case of malicious prosecution, 266 

Form of capias against the body, or mittimus, 267 

ASSUXPfllT. 

Of the action of; 34, 35 

Form of summons in, 41 

What may be given in evidence in, under genenl issue, 71 
Attaohmbht. 

General rules applicable to writ of, 52-54 
Statutory provisions in relation to ordinary proceedings by, 

against goods and chattels of defendant, 273-279 

Form of writ of, 274 

Form of bond by creditor, 274 

Form of affidavit for, 279 

Form of bond, 279 

Form of notice, 280 

Form of summons for garnishee, &c., 280 

Of boats and vessels, statute provision!!, 281-283 
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Attachment. {Continued.) 

Form of affidavit for, agaiiut boat or vessel, 283 

Form of bond for, agfunst boat or vessel, 293 

Form of, against boat or vessel, 284 

Form of i^davit for, against owners of resscl, 285 

Form of bond for, against owners of vessel, 285 

Form of, against owners of boat or vessel, 286 

ForniL of declaration or statement in, against boats or vessels, 287 

Form of declaration, &c.^ against owners of vessel, 287 

Form of bill of particulars, 288 

Form of deputation of Constable, pro tern., to serve, 288 

Service and return of writ of, by Ck>nstable, 380, 381 

Form of return on writ of, 380 

Form, when no property is found, 380 

On non-appearance of defendant. Constable to serve notice, and 

return original, with indorsement thereon, to Ju8tice> 381 

Form of indorsement on attachment notice, 381 

Bastardy. 

Proceedings in cases of, 297-303 

Statute provisions, 297, 301-303 

297 
298 
298 
299 
299 
299 
300 



Form of complaint, before birth, 
Form of complaint, after birth, 
Form of warrant, before birth. 
Form of warrant, after birth, 
Form of oath or affirmation upon examination. 
Form of bond. 
Form of commitment, 
Father, on giving band, may demand possession and control of 
child, 

If child surrendered to him, father bound to maintain, 
support and educate during minority, 
May be compromised or compounded, at discretion, 
Bill of Pa&ticulabb. 

Form of, to be filed at commencement of suits. 
Form of, in attachments of boats and vessels, 
Bills of Exchanos and Pbohissobt Notes. 

Forms for. 
Bills of Sale. 
Forms for. 
Bond. 

To be given by Justice upon going into office. 
To whom payable, 
Form of. 
Form of, for security for costs. 
Form of, for costs by next friend. 
Form of, on appeal from Justice's judgment, 
Given on appeal, may be amended when adjudged informal or 
insufficieut. 



303 

303 
303 

65 
288 
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22 
22 

23 

55 

57 

143 

145 
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Bond. (Continued.) 

To be given by party appIylDg for writ of certiorcai, 
Form of, for costs, in case of fugitives from jostice, 

BOKDS. 

Forms of, in ordinary cases, 

BVROLART. 

Form of warrant (or, 
Ca. Sa. 

When may be issued, 

Form of oath to obtain, 

Form of, 

Form of affidavit for, 
Cbbtificatk. 

|*orm of, by Justice, on change of venae, 

Form of^ to be added to transcript of judtgrnent. 

Form of, in case of fugitives from justice, 

CSBTIORARI. 

Who have power to grant writs of, 
When to be granted, 
. Bond to be given by party applying for^ 
In what cases may be granted, 
Wlien granted, proceedings to be stayed, 
What the petition for, sliall contain, 
Trial upon, to be de novOf 

ClIALLEXGES. 

Of juror^ 
Chattel Mortgaok. 

Form of docket entry, on acknowledgment of, 
CoaiHiTHENT. (See Mittimus.) 

Of prisoner, in default of bail, 

Forms for. 

Of witness for refusing to enter into recognizance, 

Form of, for witness for refusing to enter into recognizance, 

Form of, for witness for want of sureties. 

Form of, for accomplice to give evidence. 
Complaint. 

To be made in case of offense committed. 

Who competent to make. 

General form of, in criminal cases. 

Form of oath of complainant, 
Confidential Communications, 

Counsel or attorney not permitted to testify as to, 
Constable. 

Form of oath of, on retiring with jury, 

Form of forthcoming bond to, in cfLse of i4)peal in trial of 
of property. 

Antiquity of office of, 

Office of, in England, 



146 
242 

415-417 

170 

152 
152 
152 

152 

142 
245 

146 
146 
146 
146 
146 
147 
147 

99-102 

136 

181 
181-184 
188 
188 
188 
189 

164 
165 
166 
166 

126 

108, 265 
right 

366 
367 
368 
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CoiTBTABLE. ( ConHnited, ) 

Duty of, by commoii law, 

Extension of duties of, by legislative enactment, 

How chosen in this State, 

Election of, in counties not adopting township organization, 

How many elected in each precinct. 

When number may be increased. 

When election shall take place, . 

Vacancies in office, how filled, 

When Justice of Peace may appoint. 
Election of, in counties adopting township organization, 

How many chosen in each to^^^n. 

Term of office. 

Vacancy, how filled, 



368 
366 
369 
369 
369 
369 
369 
369 
369 
369 
369 
370 
370 

Qualification ofy in counties not adopting township organization, 370-^72 
Must be sworn, before entering upon duties of office, 370 

Provisions of statute jespeoting bond to be given by, 370, 372 
To whom bond made payable, 371 

Form of official bond, 371 

Form of oath of office, 371 

By whom oath certified, 372 

Resignations of, to whom made, 372 

Qualification of^ in counties adopting township organization, 372-375 
Required to execute instrument in writing, with sureties, 

before supervisor or town clerk, ^ 373 

Who to administer oath of office, 373 

Form of instrument to be executed by Constable and 

sureties, 374 

Supervisor or town clerk to indorse and file instrument in 

his office, 374 

Form of such indorsement^ 374 

Within what time adtions must bo brought against, on 

instrument of security, 375 

When action of debt may be maintained on instrument of 

security, 375 

Resignations, to wliom made, "' 375 

Special, when and how appointed, 375, 376 

Statute provisions, 375 

How appointment made, • 376 

In what cases Justice authorized to appoint, 376 

Indorsement' should show reason of appointment, 376 

May be appointed to preserve order at elections, 376 

Service and return of process by, in civil cases, 377-384 

Time in which summons must be served, 377 

Form of return on summons, 377,378 

No right to break open dwelling-house in serWng warrant, 878 
Defendant may give special bail, 379 

Form of special bail to be indorsed on warrant, 879 
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COXBTABIA. 

Service and rotam of process by, in civil cases. (Continued.) 

Form of return on warrant, 397 
Form of return on venire, 379 
Duty of Constable to complete jury panels 880 
Duty of Constable, on receiving writ of attachment, 880 
How to proceed, when unable to find property, 380 
Form of return on- writ of attachment, 380 
Form, when no property is found, 380 
Form of indorsement by Constable, on return of attach- 
ment notice, 380 
Form of Constable's indorsement on receiving execution, 381 
Personal property of defendant when bound for payment 

of judgment, 381 

Constable may remove property for safe keeping, 381 
Duty of Constable, when term of office exphres before 

retumof execution in his hands, 382 

Form of indorsement of levy and inventory of property, 382 

In sale on execution, property must be present^ 384 

Form of notice of sale, 384 

Form of return on execution, 384 

Fbrm, when no property is found, 384 

Duty of, after sale on execution, 384 

Responsibility of sureties of, 385 

When action on the case lies against, in circuit court, 386 

General powers of, 387, 388 

Arrests by> 388, 389 

Fees and compensations allowed to, in civil and criminal oases, 390, 391 

CONXBHFT OF CotJRT. 

Justice may fine for, 107 

Statute provisions^ 304 
Power to punish for, incident to all courts of justice, independent 

of statute, 304 

Offender may be instantly apprehended, without further proof, 304 

Form of record of conviction, 304 

Form of commitment for a fine, 305 
Forms of commitment of witness, &c., 306, 307 

CONTEBTIKO ELECTIONS. 

Statutory provisions, 3] 4-^16 

Form of notice by candidate contesting election, 316 

Form of subpoma for witnesses, 316 

Form of oath to witnesses, 317 

Form of certificate, or record of proceedings, 317 

Form of certificate, to be attached to record, 318 

Form of execution for costs, 318 

•CONTINUAKCB. 

When and for what cause may be granted, < 92, 93 

Form oi oath on application for, 93 
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COKTBTANCEB. 

Forms for, 422-425 

COFABTNERaHIP. 

Forms for, 418--422 
Costs. 

Can only be recoTored by express statute, 139 

Id what cases and td ^om taxed, • 139 

COYBKAITT. 

Of the action of, 33, 34 

C&IHBS. 

Definition of, 159 
Persons capable of committiDg, 169-161 

Accessories to, 161 

Who may be witnesses in criminal cases, 161 

Ckimikal Cases. 

Who may be witnesses in, 161 

Arrests in, 172 

Examination of the accused in, 173 

Dbbt. 

Of the action of, 33 

Form of summons in, 43 

Form of summons in action of, for cutting timber, 44 

What may be given in evidence under general issue in, 72 

General requisites of, 63-66 

Dbbds. 

Provisions of statute in relation to acknowledgment and proof of, 

by justice, 289-295 ^ 

Various forms of acknowledgment of, 290-295 

Dbfbbdakt. 

On conviction of, in prosecutions in behalf of the people, officers 

must look to defendant's estate for costs, 272 

When personal property of, bound for payment of judgment, 381 

DiBlCITBBBB. 

When may he interposed, 77 

Nature and requisites of, 77-76 
Dbpositioks. 

Taking o^, 83-90 

Forms for taking of, 84-90 

DiBCHARGB. 

Of prisoner, 178 

DiBTBBBS FOB BbKT. 

Justices have jurisdiction in cases of, 27 

Definition of, 308 
Party cannot distrain for part of entire sum at one time and part 

at another, 308 
But if value of goods distrained be mistaken, may afterwards 

complete execution by further seizure, • 308 
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DiBTBESB FOR Rent. {Continued,) 

Distress at common law different from that prescribed by statote, 306 

Statute provisions, 908-310 

Form of warrant of, hy landlord, 310 

Form of inventory, 310 

Form of notice to tenant, 311 

^ Individual proceeded against in. case of, most have notice, 311 

Landlord may distrain though no power given in lease, 311 

Duty of court in case of, 311 

Tenant may show payment on account of rent, 311 

Goods of sub-lessee not liable to be distrained, 311 

Form of summons after goods distrained, 31S 

Form of oath to appraisers, 312 

Form of Constable's memorandum on inventory, 31S 

Form of appraisement indorsed on inventory, 813 

Form of notice of sale, 313 

Docket Entries. 

General requisites of, 1S8-130 

General forms of, in civil cases, 130-136 
AH proceedings before Justice must be entered upon his docket, 269 

General forms of, in criminal cases^ 269-271 

ESTRATS. 

Statute provisions in relation to, 320-^325 
Party not giving required notice, cannot acquire property in, by 

lapse of time or by possession, 326 

Could not recover in an action of trover, 326 

One retaining estray without giving noUco, a tort fieuor, 326 

Form of notice of, 386 

Oath of person taking' up, 326, 327 

Forms of advertisements of, &c., 327, 330 

Form of appointment of appraisers, 327 

Form of warrant for fippraisen, 328 

Form of oath or affirmation of appraisers, 328 

Form of report of appraisement, 329 

Form of entry by Justice on estray book, • 329 
Form of certificate of copy of entry, tp be forwanled to derk 

of county commissioners' court, 330 

Form of affidavit by taker up of water craft, 330 

Form of warrant to summon appraisers, 331 

Oath of appraisers, 331 

Report of appraisers, 331 

Form of entry by Justice in case of taking up water crnft, - 332 

Form of advertisement by taker up of water craft, 332 

How to proceed in counties adopting township organization, 333 
Evidence. 

Nature of, 113-116 

Competency of idmesses, 116-12r 

Examination of witnesses, 121 
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£y iBBKcs. ( Continued. ) 
Of written evidence. 
Public and private WTitings, 
Of proof of private writings, 
Of proof of hand-writing, 
Proceedings before a Justice, how proved. 
Parol evidenee to contradict written instmments, 
Confidential and privileged communications, 

EXAJUIVATIOir. 

By Justice, in criminal cases. 
Commitment for further, 
Form of commitment for further, 
Forms of summons to witnesses, 
Form of warrant against witness refusing to attend, 
Form of commitment of witness for refusing to testify, 
Form of oath of witness on, 

Form of, of prisoner, in case of fugitives from justice, 
Execution. 

Office and nature of. 

When to be issued. 

Form of oath on swearing out, 

Form of, against the goods and chattels, 

Wlien may be issued to foreign county, 

Form of, to foreign county, 

When to become lien on property of defendant. 

Levy to be indorsed on, 

When Justice may issue, upon docket of another Justice, 

Form of, when issued on docket of another Justice, 

Against the body, when to issue, 

Form of, against the body. 

Service and return of, by Constable, 

Form of Constable's indorsement on receiving. 

Personal property of defendant bound for payment of judgment 

Constable may remove property for safb keeping. 

Form of notice of Constable^s sale on, 

Fbrm of return on, 

FXB8. 

Of Justice, in civil cases. 

Of jurors, 

Of witnesses, 

Of arbitrators, 

Of Justice, in criminal cases, 

Of Constable, in civil and criminal cases^ 
Fbms Covsht. 

Cannot be sued alone, 
FoxciBLB Entry and Detaikbb. 

Statute provisions, 

Amendments, 



122-125 
122 
123 
* 124 
125 
125 
126 

173 
173 
173 
174, 175 
176 
177 
177 
244 

148 
148 
149 
149 
149 
150 
150 
1-50 
150 

1:51 

151 
152 
381-384 
381 
OR, 381 
381 
384 
384 

140 
141 
141 
141 
272 
390, 391 

62 

334,335 
335 



446 INDEX. ^ 

FoBCiBi/B ^KTRT AND DETAINER. (Continued.) 

In what cases an a<;tion for, may be maintained in this State, 336 

What will give Justices of the Peace jorisdiction in actions of, 336 

What mnst concar, to maintain actions for, 336 

Not necessaiy to prove actoal force, 336 

What the complaint should show, 336 

Description of premises should be exact, 33^ 

. Action for, a dvil remedy, 337 

In whom jurisdiction Tested, 337 
What tenant not permitted to show, in action of detains by 

landlord, 337 

Technical strictness not required, 837 

What plfdntiff must state in action for forcible detainer, 337 

Statute must be strictly followed, 338 

Form of complaint for entry without force, 338 

Form for forcible entry, 338 

Form of demand of possession, 339 

Form of notice by agent, 339 

Form of complaint for forcible detainer, 340 

Form of summons, 340 

Form of a subpoena, 341 

Form of precept for summoning a jury, 341 

Jurors' oath upon trarerse, 342 

Form of oath of witness, 342 

Form of record of prooeedlngs, 342 

Form of writ of restitution, 344 

Form of execution for costs, 345 
FoBHS, Common, for thb TRANftACTioN of Business. 

Indenture of apprenticeship of a minor, with the consent of ^m 

father, 392 
I Indorsement on indenture of apprenticeship, when the father 

covenants for faithful performance of his son, 393 
Indenture binding poor child by overseer of poor, under township 

organization, 394 
Certiiicate of approbation of county Judge of the binding of an 

infant who has no parents or guardian in the State, 395 
General form of submission, in case of arbitration, to be made a 

rule of court, 397 

Short form of same, 397 

Arbitration bond, to be mutual, 398 

Certificate of oath of ak-bitrators, 399 

Award of arbitrators, 399 
Notice to adverse party before judgment is entered npon an award 

in circuit court, 399 

Agreement, general form of, 400 

Agreement to sell land, 400 

Agreement for building;, 401 

Agreement for the delivery of wheat, qr other article, 402 
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FoitMs, Common, fob the Tsazcsactiok of BuaiNXSS. {Oontinued») 

Assignment, general form of, by indorsement, 402 
Shorter form of same, 403 
, Assignment of bond, by indorsement, 403 
Conditional assignment of a bond to convey real estate, by indorse- 
ment, 403 
Assignment of a judgment, 404 
Shorter form of same, 405 
Assignment of mortgage and notes, by indorsement, 405 
Assignment of lease, 405 
Assignment of moneys due on^ account, 406 
Assignment of shares in a company, 406 
Assignment of shares of stock, 407 
Assignment of notes of hand, 407 
Assignment of indenture of apprenticeship, 407 
Certificate of consent of parties to assignment of indentures of 

apprenticeship, 408 
Assignment by debtor to trustees for benefit of creditors, &c., 408-41 1 

Foreign bill of exchange, 412 

Ordinary b^ill of exchange or draft at a certain time after sight, 412 

Check or draft on a bank, 412 

Promissory note not negotiable, 413 

Note negotiable by indorsement, 413 

Joint negotiable note, for money loaned, 413 

Negotiable note, payable in property, 413 

Bill of sale of goods, 414 

Deed of gift of personal estate, 414 

Bond, common form of, 415 

Bond for a deed, 415 

Bond from two to one, 416 

Condition of bond for payment of money at different times, 417 

Condition of bond for conToyaoco of real estate, 417 

Articles of copartnership, 418 

Agreement to continue a partnersbip by indorsement thereon, 420 

Agreement for a law partnership, 420 

Agreement to dissolve a copartnership, 421 

Agreement for a limited law partnership, 421 

Warrantee deed, 422 

Quit-claim deed, 423 

Deed of gift of real estate, 424 

Mortgage, 425 

Usual form of lease, 426 

Another form of lease, 427 

Short form of lease, 428 

General form of letters of attorney, 429 

Letter of substitution appended to power of attorney, 429 

General letter of attorney to collect debts, 430 

Revocation of letters of attorney, 430 
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FoBMS, CoMMOK, FOB THB Tbjlkbaction OF BcsiNBSS. {Continued.) 

Warrant of attomej to confess jadgment on note, 431 

Short form of same, 431 

General form of release, 432 

I 

Release of tmst deed, 433 

Form of will of real and personal estate, 433 

Form of codicil to a will, 434 

Nomination of executors in a will, 435 

Devise to executor in trust, with power to sell. &c., 435 

FUGITIYBS FBOH JUSTICE. 

Provisions of statute in relation to, 241, 24S 

Form of warrant, in case of, 243 

Form of examination of witnesses, ' 244 

Form of examination of prisoner, 244 

Form of certificate, 245 

Gabmishhent. 

Garnishees, when to be summoned, 154 

Form of affidavit for garnishee process on judgment, 154 

Form of garnishee summons, 155 

Form of oath to garnishee, ^ 155 

Hand-Wbitino. 

How proved, 124 

Tnclobubeb and Fbkces. 

Statute provisions, .346, 349, 352-354 
What town officers to be fence viewers, ex-offidoj 346 
Before a party can be held liable to make oi: repair fence, propor- 
tion to be repaired must be iigreed upon, 347 
Form of agreement to divide partition fence, 347 
Forms of certificates of fence viewers, 348, 349 
Form of notice by fence viewers, 350 
Form of request by adjoining owner, &c., 350 
Form of notice by two Justices, &.C., 351 
Form of order of two Justices, &c., 351 
Form of warrant of distress, 352 

Infants, (see Minobs.) 

Judombnt. 

Definition of, 137 

Language of, 137 

Different kinds of, in civil cases, 137, 138 

Admission of party not confession of, 139 

JUBOBS. 

Who competent to serve as, 98 

Attachment against, for default of attendance, 98 

Form of attachment against, 98 

Challenging of, 99-102 

Form of oath touching competency of, 102 

Form of oath to try cause, 103 

' Fees of, 141 

Form of oath of, in assault and battery, 265 
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JtrBIBDIGTIOH, 

Jastices to have, thtoaglMmt their coimty. 

Of Josticas of the Peace, conferred bj statute, 

Of enbjed matter. 

Of the perBon, 

Proceedinge wifhbat )iirlsdietio&, 

Formal plea to, uoneceesary, ' 

Pleas to^ 

JtJBT. 

Trial b ji 

Who competent to serre on, 

{^wearing of, 

Porm of oath, 

Polling, manner of, 

JUBTXCS OF THB PbAGB. 

Wby so called. 

Antiquity of the office of^ . 

Not idways held liable for trifling mistakes, 

Offiee exists in this country by statute, 
, To be elected by the people. 

Term of office, four years. 

Election of, in counties not adopting township x^ganizatibn, 
When to be elected. 
Statute prpyisions in relation to, 
How many to be elected in each precmet, 

Vacancy in office, how filled, 

Election of, in Counties adopting township oiganioatiOB, 
When to be elected. 
How many elected in each town*. 
To be commissioned by Goremor of State, 
Effect of less nuB^ber of Justices being diosen ttMn allowed 
by law,. . 

Qualification of, ' 

Itequired to take oi^th on entering upon the duties of, 

Required to give bond. 

To whom bond made payable, 

Territorial extent of jurisdiction of. 

To tec^e money on demands held for collection, 

To whom resignations must be made. 

General jurisdiction of, in ciril cases, as gfven by statute, 

Cannot take jurisdiction by implication. 

How suits shall be instituted before, 

When to issue summons for ^sommencement of suits, 

Witen to issue warrant, 

Proceedings before, how proved, 

Pees of, in civil cases. 

To be conservators of the peaee. 

May require surety of the peace, 

28 



$4 

26,17 
29 
80 
31 
31 

66,67 

96-103 

98 
103 
103 
109 

17 
18 
19 
19 

,19 
19 
20 
20 
20 
20 
21 
21 
21 
. 21 
21 
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22 

23 

23 

23 

24 

24 

24 

26,27 

29 

40 

40 

46 

125 

140 

157, 234 

157 



460 INBXX. 

JusTiCB OF THE pBACB. {Oontimied.) 

Duty of, when criminal ofenae is oommitted, 162-164 

Powers and datiea of, noder particnlar ptatntes, 273-^866 

On non-appearance of defendant, cause to be oontinned bj, tea 

days, and notice served on defendant, 380 

To direct Constable to complete panel, on diachaxge of juror, 380 
Personal property of defendant bound for payment of judgment 

before, 381 

Laxcbnt. 

Form of warrant for, 169 

Leasbb. 

Forms for, 426-A28 

I/IBERATB. 

I 

Form of, to discbaige one committed for want of sureties, 240 
Mabbiaqbs. 

Statute proYisions, 35&-357 

Form of marriage ceremony, 357 

A shorter form of same^ 358 

Form of certificate of marriage, 358 

MiKOBS. 

To bring suit by next friend, 57 

Security for costs to be given by next friend of, 57 

Form of bond for security of costs, 57 

Mittimus. 

Form* for, 181-184 

Form of, for want of sureties, 239 

Form of, in assault and batteiy,, 967 

Nok-Rbsidbhtb. 

To give security for costs in ^ommench^ suits, 54 

Ko??-Si/iT. 

Justioe to give, when plaindff iails to appear, 58 

Oath. 

Form of, for warrant, in cases for debt, 47 

Form of, for >^aitant, in case of trespass or trover, 48 

For warrant, can be made by agent of plaintiff . 48 

Form of,' by adverse party, to prove demand, &c., 93 

Foim of, for change of venue, 94 

Form of, touching competency of juror, 102 

Form of, for jury ta try cause, 103 

Forms of, to witness on trial, 105 

Form of, by party denying signature, 107 

Form of, for Constable retiring with jury, 108 

Form of, in swearing out execution, 149 

Form of, for ca, sa, 152 

Form of, to garnishee, 155 

Form of, on complaint in criminal cases, 166 

Form of, to witness in cridiinal examinations, 177 

Form of, to witnesses, in case of fugitives from justice, 242 



IHSBZ. 



451 



Oath or Office. 




Form of, for Justice of the FeAce, 


23 


Oaths and AffibmaTioks. 




Nature of an oath, 


90 


Nature of an afflnnation, 


91 


General form of oath. 


91 


Form of affirmation, 


91 


Obsbbyahce op thb Peacb. 




Proceedings in relation to. 


234-940 


Justice may compel certain persons to give auretiei for, 


234 


In defiiult of such surety, may commit to prison, 


^ 


Pabtibs to thb Action. 




W ho shall be plaintiffs, 


61,62 


Who shall be defendants. 


62 


When may be swonii 


105 


Form of oath, 


81 


Not to deny signature exoept made under oath, 


106 


Form of oath denying signature. 


107 


Have benefit of certain provisions on appeals, 


145 


Pbbsokal Pbopbbtt. 


. 


Injuries to, 


36,37 


PlAADIHOS. 




In general, 


60,61 


Proper parties to the action, 


61 


Of the pUiintiffs, 


61,62 


Of the defendants, 


62 


In Justice's courts. 


62,68 


Of the declaration, 


63-66 


On the part of defendant. 


66-77 


When incumbent on defendant to plead, 


66 


General order of. 


66 


To the jurisdiction and in abatement. 


66-68 


Pleas in bar, 


71-73 


General issue, when to plead. 


73 


Setoff, 


73 


Recoupment, 


74 


Pleas pui$ darrein oonUnuance, 


75 


Pleading title, 


75-77 


Of the replication. 


77 


Of demurrers. 


77,78 


PlBAB puis DABBBIK CONTIirtTANCB. 




When may be interposed. 


75 


POWBBS OF AtTOBITBT. 




Forms for. 


429-432 


Qdamficatiok. 




Of Justice of the Peace^ 


22 


Bequired to be sworn. 


22 


Required to giro bond, 


22 
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t 

QuACIVICATtOK. 

Of Justioe of the Peace. (Coatmited,) 

To whom the bond shall be made payable, 22 

Form of oath of office, 28 

Form of official bond, 23 
Of CooBtable. 

Beqiiired to be sworn, 370 

Most give bond, ' 370 

To whom bond made payable, 371 

. Form of bond, 371 

Form of oath of office, 371 

Form of instrament to be execated hj Constable and 

sureties, for pedbrmaace of duties, 374 

<}ui TAX Action. 

Wh^n brought for trespass by cutting timber, 44, 75 

Form of summons in case of, 44 

Security for costs 40 be giveu in, 55 
Bbal Pkopbrtt. 

Injnjiesto, 37,38 

RECOoirizAvcfe. ' 

Of defendant, on pleading title to land, 71 

Justioe to take, of prisoner, 173 

To be taken to the people m criminal matters, 179 

i'orm of, by prisoner, 179 

Form of, by two prisoners, ' 180 

Form of, by infant or married woman, ■ ^ ■ - 130 

Of witness in crinvinal examinations, 185 

Forma for, of witness in criminal examinations, 186 

Form of, by prisoner after commitment^ ' 190 

Form of, by witness after commitment, 191 

Form of, for the peace or good beharior, 838 
Becoupmskt. 

Mutual demands may be adjusted by, 74 
Relxasiw. 

Forms for, 432,433 

Rbplicatioit. 

Nature of, 77 
RxfiiaKATioir. 

Of Justioe of the Peace, 24« 25 
To whom made, 24 
Books and papers must be handed fo nearest Justice, 25 
Of Constable, 372, 375 
To whom made in counties not adopting township organi- 
zation, 372 
In oountiea adopting township organization, 375 
Riort or Pbopbbtt, Trial of. 

Statute proTisions, 359-^62 

What eridence may be introduced on, between mortgagee and 

execution creditor of mortgagor, 362 
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» 

HiotiT or Pbopxrtt, Tkial of. {Continued.) 

Wh6n Justice may proceed in, 362 

Constable held responsible for giring noticee, 362 
Plaintiff most show title to property in actions of trespass against 

othen than Constable, 363 

Defendant in execntion cannot be witnesa in, 363 
Landlord distraining goods of tenant enbseqnently taken in «ze- 

cntion, may claim them on, 363 
What is sii£BcieRt to state in notice served on Constable by 

clainunt, 363 

Effect of Terdict against claimant, 363 

Claimant must show affirmatively his ri^^t of property, 363 

Claimant cannot object to execation on, in circuit court, 363 

Form of notice to Constable, 363 

Form of notice to plaintiff, 3<^ 

Form of subpoena for witness, 364 

Form of finding of jury, 365 

Form of execution for costs, 365 

Forthcoming, bond to Constable, in case of appeal, 366 

Sabbath Bbsakiko. 

Form of warrant for offense in Justice's presence, 252 

Form of infocmatiOB, 952 

Form of warrant, t>n information, 253 

Form of record of conviction for ofiense in view of Justice, 253 

Form of record of conviction on information, 2S4 

Form of warrant of distress to levy fine and costs, 254 

Sbabch Waxbavts. 

Provinons of statute in relation to, > 246 

Form of, 247 

Form of warrant for witness in case of, 247 

Form of record in case of, 248 

Sbouxitt fob Costs. 

To be given in suits by non-residents, 54 

Form of bond for, 55 

To be given in suits on office bonds, 55 

In what other actions to be given, 56 

To be given by next fHend in suit by minor, 57 

Form of bond for, by next friend, 57 

8bt*off. 

Party not boun^ to give credit for exact amount of, before tri&l, 28 

To what amount Justice has jurisdiction in case of, 28 

When may be proved by oath of defendant, 81 

Form of oath of defendant to prove, 81 

SlOKATtmB. 

Party not to deny except under oath, 106 

Form of oath, . 107 
Spbciajl Bail. 

Defendant may give, when arrested on wantnt, 49 

Form of, 49 
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Spsoial Bail. (Chntimied.) 

Form of sammons against, 50 

Defendant maj be sarrended b^, 51 

May arfOBt principal on Sunday, 51 

SpBCtAL COI^BTABLBB. ' 

When and how appointed, 375, 376 
Statbhvnt of Ofven6e8, Fobmb of. 

For murder, 193, 194 

For flusplcion of mnrder, ' 194, 195 

Against accessories, 195, 196 

For manslanghter, 196 

For suspicion of manslaugfater, 196 

For mother concealing death of bastard child, 196 

For dueling, 197 

For challenging a person to fight a duel, 197 

For accepting a challenge to fight a duel, 197 

For delivering a challenge, 198 

For being present at the fighting of a duel as a second, 198 

For attempt to murder bj ^isoning, 198 
For administering poison to procure the miscarriage of a iroman 

with child, 198 

For mayhem, 199 

For a rape, 199 
■For having carnal knowledge of a female child under ten years 

of age, 199 

For sodomy, ' 199,200 

For an assault with intent to commit murder, 200 

For an assault with intent to commit rape, 200 

For an assault with intent to commit robbery, 200 

For an assault with a deadly weapon, with intrat to inflict a 

bodily injury, 200 

For false imprisonment, 201 

For kidnapping, 201 

For kidnapping free negroes, 201 

For arson, 202 

For suspicion of arson, 202 
For setting fire to a storehouse, &c., with intent to bum the skme, 202 

For buxglary and larceny, 202 

For suspicion of burglary and larceny, 203 

For bnt^lary, 203 

For suspinon of burglary, 20S 

For robbery, 204 

For larceny, 204 

For snspieion of larceny, 204 

For suspicion of stealing a horse, ftc., 205 
For suspicion of laxcenj^ in stealing writings relating to neal estate, 205 

For suspicion of larceny in stealing a promissory note. 205 

For picking pockets or otherwise privately ste^in^ from the 

person, 205 



INBSX. 



455 



Statbkbict of Owwevseb, Fosms of. {OonHnued.) • 

For larceny in stealing from a house in the day-time, ' 206 

For reoeiring stolen goods, 206 

For sospidon of receiving stolen goods, 206 

For TWAriring or branding a horse, &c., with intent to steal him, 206 

For altering or deikdng nuur^ or ln«ndS| 207 

For officers embezzling money, &c., 207 

For oflicers failing and refusing to pay over money, &c., 207 

For fraudale^tly and malidonsly destroying papers, &c., 208 

For removing land-marks, 206 

For embezzlement by a d^xk, servant, &c., 208 

For forging & will, 209 

For snspidon of forging a deed of lands, 209 

For forging a promissory note, 209 

For snspidon of forging a pron^is^ory note, 210 

For snspidon of forging a receipt, 210 

For suspicion of forging bank notes, 210 

For nttering a foiged bank note, 21.1 

For ottering an altered bank note, 211 

For uttering a forged county order, 21 1 . 

For counterfeiting coin, 211 

For snspidon of counterfeiting coin, 212 

For passing counteifbit coin, 212 

For offering to pay connterfdt coin, 21 2 

For having in possession oonnterieit coin, with intent to utter, 212 
For having in possession forged bank bills, with intent to pass 

them» 213 

For having in possession fictitioue notes, wi^h intent to utter, 213 

For having in possession Apparatus for coonterfeiting coin, 213 
For having in possession appai^atus for connteifeiting bank bills, 214 

Forpeijuiy, 214 

For sttbomatiott of perjury, 215 

For acknowledging a deed in the natde of another, 216 

For resisting an officer in the discharge of his duty, 216 
For rescues, 217,216 

For assisting a prisoner to escape, 318 

Against an officer, for escape of prisoner, 219 

For officer refusing to arrest, 219 

For compounding oflense, 220 

For embracery, 220 

For common barratry, 221 

For maintenance^ 221 

For extortion, by a Justice, 221 
For extortion^ by Constable, * 222 

For disturbing the public peace, 223 

For an unlawful, assembly, 223 

For a rout, 224 

For a riot, 224 
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Statbmskt or Ofvbkbbb, Forhs of. (^^Wijiiiai.) 

Forbigamj, agftinst the hasband, 225 

For bigamy, agunst the wife, 2S5 

For marrying wife of another, 225 

- For inceet, 225 

Against a tkther, for cobabitiog with hk daughter, 225 

For adultery, 225 

For fornication, 226 

For keeping a disorderly house, « 226 

For open lewdness, 226 

For keeping a lewd hooie, 226 

For keeping an open tippling house on the Sabbath, 227 

For keeping a common gaming house, 227 
For obstructions, 227, 228 

]?or selling unwholesome protisions/ 228 

For de&cing notices, 228 

For haying tools to break into dwelling-house, &c., 229 

. For havmg weapons with intent to assault, ^.; 229 

For disinterring the dead, 229 

For voting more than once at ail election, 230 

For fraudulently conveying property, &c., 290 

For swindling, 231 
For obtaining goods, &c., by faUe pretenses, ,231 

For fraudulently selling land a second time, 281 

For selling by false weights, ^., 232 

For destroying a bridge, &c., 232 

For suspicion of girdling fruit trees, 232 

For maliciously killing an ox, &c., 233 

For suspicion of maliciously disfiguring a horse, 238 

For setting on fire prairie, &c., •' 233 

$nBP(EKA. 

When Justice shall issue, 79 

General form of, 79 

Form of subpoena (fttces tocvm, 80 

Form of, in assault and battery, 265 
Suits. ■ 

Manner of instituting before Ju9tices, 40 

When commenced by summons, 40 

What considered commencement of» 40 

By voluntary agreement of patties, 52 

To be dismissed wiien plaintiff foils to appear, -. .58 

StJMMOHS. 

General form of, 41 

When made returnable, 41 
To be served at least three days before trial, 41, 377 

Form of indorsement on, 41 

Form of, in trespass on personal property, 43 

Form of, in trover, 43 
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SvMXOirs. {Outtinued,) 

Form of, in debt, 

Form of, in debt by catting timber, 

Form of, in ^t tain actions, 

Form of, against special bail, 

General roles applicable to, 

To be issued bj drcuit clerk in cases of appeal,- 

Form of, against gamisbee. 

Form of Constable's return on, 
Sunday. 

Special bail maj amst his prindpal on, 

SUPBftSBDEAS. ^ ' 

To be issued by cirouit clerk iU case of apponls, 

SlTBBTT OV TXKB PBACB. 

In what it consists, 

Form of mittimos for Want of, 
Teajbtbobipt. 

Of Justice's judgment, when filed in circuit clerk's office, 

When filed, to have effect of jtldgment in ciscuit court, ^ 

To be certified by Justice making aame^ 

Form of, 
Trbspasb. 

On personal property. Justices »hav€ jurisdiction in cases of, 

On real estate, Joertices |uiye jurisdiction i^ cases of, 

Trespass generally. 

Trespass on personal property, what it lies for, 

Injuries to real property defined. 

Form of -summons in, 
< Warrant in action of, , 

Form of oath, for warrant in case of. 

What may be given in evidence under general ^ssue in, 
Tbial. 

In the absence of defendant, 

Before the Justice without a joiy, 

Trial by jury, 

When juxy demanded, and how obtained, 

Proceedings on, 
Tbotbb. 

Of the action of, 

Form of summons in. 

Warrant in action of. 

Form of oath, for warrant in case of, 

What may be given in evidence, under general issue in, 
Vacakoies. 

In tiie office of Justice, how filled. 

In the office of Constable, how filled, 
Vabious Misdbmbanobs. 

Proceedings in relation to. 

Provisions of statute, 



43 
44 

45 

50 

5d-54 

145 

155 

877, 878 

51 

\A4 

. 334 
239 

141 
141 
142 
142 

27 
28 
36 
36,37 
37,38 
43 
47 
48 
73 

95 

95,96 

96-103 

96,97 

103-109 

39 
43 
47 
48 
72 

21 
369, 370 

350 
250-252 
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Vekibs. 

When to bognuited, 94 

Form of oath for, 94 

Daty of Justice on application for, 94 

Form of Justice's certificate to accompany papers, 94 

General form of, 97 

New venire, when issaed) 102 

Service and retam of, by Oonsteble, 379, S80 

Duty of Conatable on receiving, 379 

Form of return on, 379 

Vbbdict. 

Illanner of receiving, 109 

VoiB UIBK. 

Juror may be examined on, lOS 

Witness may be examined on, 105 

Form of oath of, 105 
Warrakt. 

General forms of, in civil oases, ^ 46 

Justice to issue in action of trespass or trover, 47 

Form of oath for, in eases for debt, 47 

Form of oath fcH-, in case of trespass or trover, 48 

General rules applicable to, 5S, 54 

General requisites of, in criminal cases, ' 166-468 

Ijeneral form of, 168 

Form of, to a private person, 168 

Form of order on, to private person, 168 

Form of, for larceny, 169 

Form of, fbr burglary, 170 

Form of, for hue and cry, 1 70-1 7S 

Form of, for the peace, 335 

Form of, for good behavior, 236, 237 

Form of, in case of fugitives from justice, 243 

Foi^n of, for witness, in case of tearch warrant, ' 247 

Service and return of, by constable, 378, 379 

Officer no right to break open dwelling-house, i|i serving, 378 
But if defendant escape from officer, dwelling-house no 

protection, 379 

Defendant may give special bail when arrested on, 379 

Form of special bail to be indorsed on, 379 

Form of Constable's return on, 379 

Wills. 

Forms for, 433-435 

WlTKMS. 

Attachment against, in default of attendance, 82 

Form of attachment, 83 

Form c^ oath of, generally or in chief, 105 

Form of oath of, on voir dire, 105 

Form of oath of, to prove hiterest of another witness, 105 



'.*tX 



INDEX. 


459 




VVlTNBMBS. 




M 


Feea allowed to, 


80 


^M 


Competency of, 


116-121 


■ i ? * >! 


Examination o^ 


121 




Fees of, 


141 




Who may be, in crihunai cases. 


161 


,'i 


Form of examination of, in case of fugitives £rom justice, 


244 
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WORSBIFIKO ASBBMQUBS. 






Forms of oomplaint in case of disturbing. 


255, 256 




Form of warrant. 


257 




Record of conviction, 


257 




Warrant of distress, 


258 






